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SUMMARY 

 In March 2017, the Rural Health Care Division (“RHCD”) of the Universal Service 

Administrative Company (“USAC”) denied requests for funding submitted under the Rural Health 

Care Telecommunications Program (“Telecom Program”) on behalf of three rural health care 

providers (“HCPs”).  The RHCD determined that the relationship between ABS Telecom LLC 

(“ABS”), its Managing Partner, Gary Speck, and Windstream Communications, LLC 

(“Windstream”) created a conflict of interest that violated unspecified Commission rules (“Rules”) 

by undermining fair and open bidding to provide the services for which the HCPs sought funding.  

Specifically, the RHCD found that Mr. Speck’s dual role as the HCPs’ consultant and 

Windstream’s sales agent or “channel partner” created the conflict of interest. 

 The RHCD’s decision spawned four appeals.  The HCPs appealed to the Commission.   

ABS and Mr. Speck (collectively “ABS”) requested USAC to review the RHCD’s decision.  For 

its part, Windstream submitted two appeals asking USAC to review the RHCD’s action and its 

subsequent Commitment Adjustment Letters (“COMADs”).  ABS filed “third-party” responses to 

Windstream’s requests pursuant to § 54.721(d) of the Rules.  

 USAC disposed of the three appeals on the same day by three separate letter decisions – 

which ABS refers to as the “ABS Decision,” the “Windstream Decision,” and the “Windstream 

COMADs Decision” – even though all three decisions addressed exactly the same issues.  The 

“Administrator’s Decision on the Appeal” was identical in each decision.  No mention was made 

in the Windstream Decision or the Windstream COMADs Decision that ABS had filed responses 

in the “proceedings” in which the decisions were issued.  USAC even refused to give ABS copies 

of the Windstream Decision and the Windstream COMADs Decision. 

 On August 23, 2018, Windstream filed a request that the Commission review the two 
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USAC decisions (“Windstream Appeal”), and it served its request on ABS.  Although it agrees 

with much of what Windstream argues, ABS opposes the Windstream Appeal to the extent that it 

seeks equitable relief based on Windstream’s false claim that it was unaware at the time of the 

competitive bidding processes that Mr. Speck provided consulting services to the HCPs while 

acting as its sales agent.  

 From the time ABS and Windstream entered into their channel partner agreement on March 

15, 2011 until April 19, 2016, when Windstream terminated the agreement, the Telecom Program 

Rules did not: (1) forbid Mr. Speck from serving as a consultant for the HCPs and as a channel 

partner for Windstream; or (2) require the HCPs, ABS, Mr. Speck, or Windstream to conduct fair 

and open competitive bidding processes.  Because the Telecom Program Rules afforded 

Windstream no notice that it was required to participate in fair and open competitive bidding 

processes, due process would prohibit the Commission from penalizing Windstream, even if the 

competitive bidding processes that resulted in its selection as the service provider were in fact not 

fair and open. 

 In its ABS Decision, USAC found that the “nature of the relationship” between Mr. Speck 

and Windstream was inherently inconsistent with the competitive bidding requirement of § 

54.603(a) of the Telecom Program Rules, because it gave Mr. Speck the ability to influence the 

HCP’s competitive bidding process.  However, it would have been inherently inconsistent with 

competitive bidding had Mr. Speck actually discouraged prospective bidders from submitting bids 

or excluded them from the process altogether.  Mr. Speck has denied under penalty of perjury that 

he did anything of the sort.  

 USAC intends to recover funds that it properly disbursed to Windstream, because it 

subsequently determined that there had been a violation of the Commission’s “requirements” for 
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the Telecom Program.  However, USAC can only recover funds that had been disbursed in 

violation of a Rule that implements either § 254 of the Communications Act of 1934 (“Act”) or a 

substantive Telecom Program goal.  USAC has admitted that it did not find a violation of any 

specific Rule. 

 A Commission order requiring Windstream to return funds disbursed to it by USAC, 

because of a violation of a Rule, would constitute the imposition of a sanction.  The Commission 

can impose a monetary sanction on Windstream only as authorized by the forfeiture provisions of 

§ 503(b) of the Act.  It cannot order Windstream to forfeit funds unless it first issues Windstream 

a notice of apparent liability for forfeiture (“NALF”), and then determines that Windstream 

willfully or repeatedly failed to comply with a Rule.  However, the Commission is barred from 

issuing a forfeiture order against Windstream for violating any Rule in connection with the 

competitive bidding processes in this case, because the applicable one-year statute of limitations 

has expired.   

 The administrative record, which the Commission must review de novo, contains 

declarations under penalty of perjury, and other documentary evidence, showing that: (1) 

Windstream’s District Dealer Manager and its Assistant Vice President of Indirect Sales knew 

prior to the signing on the channel partner agreement on March 15, 2011, that Mr. Speck would 

be acting as a consultant for the HCPs while serving as Windstream’s channel partner; (2) Mr. 

Speck obtained the approval of Windstream’s management and its legal department to serve as a 

consultant to the HCPs and as Windstream’s channel partner; and (3) Windstream’s Vice President 

– Channel Sales, its Senior Channel Manager, and its legal department were aware in early 2015 

that Mr. Speck was acting as its channel partner and as a consultant for Hunt Memorial Hospital 

District in connection with its participation in the Telecom Program.  The Commission should find 
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on the basis of such evidence that there is a substantial and material question of fact as to whether 

Windstream violated § 1.17 of the Rules by making written statements, both in its submissions to 

USAC and in the Windstream Appeal, that were either intentionally incorrect or misleading, or 

were made without a reasonable basis for believing that they were correct and not misleading.  

Until that question is answered, the Commission cannot grant Windstream’s request for equitable 

relief and it certainly should not focus its remedial efforts on ABS.  

 ABS requests that the Commission: (1) consolidate the ABS Appeal and the Windstream 

Appeal for de novo review; (2) hold that USAC violated due process and the ex parte rules; (3) 

hold that only § 54.603(a) of the Telecom Program Rules applied to the HCPs’ competitive bidding 

processes; (4) reverse the ABS Decision, the Windstream Decision, and the Windstream COMADs 

Decision; (5) hold that § 54.603(a) of the Telecom Program Rules was not violated by the HCPs, 

ABS, Mr. Speck or Windstream; (6) direct USAC to make the payments owed to Windstream 

under the original commitment letters; and (7) issue Windstream a NALF for willfully and 

repeatedly violating § 1.17 of the Rules.   

  

   

 

 

 



Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

In the Matter of )
)

Rural Health Care Program     )   WC Docket No. 02-60 
  ) 

Request for Review by Windstream   ) 
Communications, LLC of Decision by the   ) 
Universal Service Administrator   ) 

OPPOSITION IN PART TO REQUEST FOR REVIEW 

ABS Telecom LLC (“ABS”) and its Managing Partner, Gary Speck, by their attorney and 

pursuant to § 1.45(b) of the Commission’s rules (“Rules”), hereby oppose in part the Request for 

Review filed by Windstream Communications, LLC (“Windstream”)1 with respect to two 

decisions of the Universal Service Administrative Company (“USAC”) denying funding under the 

Universal Service Rural Health Care (“RHC”) Telecommunications Program (“Telecom 

Program”) and seeking recovery of funding from Windstream. 

INTRODUCTION 

The decision of USAC’s Rural Health Care Division (“RHCD”) to deny the funding 

request of three rural health care providers (“HCPs”), because Mr. Speck served as a consultant to 

the HCPs and represented a Windstream sales agent or “channel partner,” spawned four appeals. 

The HCPs went to the Commission asking for rule waivers.2  ABS and Mr. Speck (collectively 

“ABS”) requested USAC to review the RHCD’s decision.  For its part, Windstream submitted two 

appeals asking USAC to review the RHCD’s action and its subsequent Commitment Adjustment 

Letters (“COMADs”).  ABS filed “third-party” responses to Windstream’s requests pursuant to § 

1 We will refer to the Request for Review as the “Windstream Appeal.” 
2 See Windstream Appeal at Ex. E. 
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54.721(d) of the Rules.3  

 Remarkably, USAC disposed of the three “letters of appeal” before it on the same day by 

three separate letter decisions, even though all three decisions addressed exactly the same issues.4  

The “Administrator’s Decision on the Appeal” was identical in each letter.  USAC simply repeated 

the following virtually word-for-word: 

USAC is unable to grant the Appeal because Mr. Speck's dual role as a consultant 
for the Applicants and channel partner for Windstream created a conflict of interest 
that tainted the competitive bidding process for the FRNs listed in the Appendices. 
Therefore, because the competitive bidding process that resulted in the Applicants’ 
selection of Windstream as the service provider for these funding requests was not 
fair and open, in violation of the FCC’s rules and requirements,47 USAC denies the 
Appeal.5 
 

 No mention was made in USAC’s Windstream Decision or its Windstream COMADs 

Decision that ABS was a party to the “proceedings” that led to the decisions, or specifically that 

ABS filed responses in both proceedings.  Moreover, USAC did not send copies of the two 

decisions to ABS even though they both contained: (1) the finding that Mr. Speck’s dual role as a 

consultant for the HCPs and Windstream’s channel partner “created a conflict of interest that 

tainted the competitive bidding process,” and (2) the legal conclusion that, as a result of the conflict 

of interest, the competitive bidding process “was not fair and open, in violation of the FCC’s rules 

                                                 
3 See Letter from Russell D. Lukas to USAC (Sept. 21, 2017); Letter from Russell D. Lukas to USAC (Dec. 
29, 2017) (“ABS Second Response”).  ABS’ first response was delayed, because USAC forced ABS to 
obtain Windstream’s request pursuant to a Freedom of Information Act (“FOIA”) request. 
4 Attached hereto, and incorporated herein by reference, is the Request for Review that ABS submitted with 
respect to USAC’s actions (“ABS Appeal”).  Exhibit 1 to the ABS Appeal is a copy of USAC’s letter of 
June 29, 2018 (“ABS Decision”) denying ABS’ request for review of the RHCD’s decision.  Exhibit 7 is 
USAC’s letter denying Windstream’s request for review of the RHCD’s action (“Windstream Decision”). 
Exhibit 8 is USAC’s June 29, 2018 letter denying Windstream’s request for review of the issuance of the 
COMADs (“Windstream COMADs Decision”).   
5 ABS Appeal, Ex. 1 at 9 (ABS Decision at 9).  The language of the Windstream Decision is identical to 
that of the ABS Decision quoted above except that the footnote is number 33.  See id., Ex. 7 at 6.  The 
Windstream COMADs Decision is identical except for the phrase “listed in Appendix A” ends the first 
sentence and the footnote number is 45.  See id., Ex. 8 at 8.     
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and requirements.”6 

 Shortly after receiving the ABS Decision, undersigned counsel wrote a letter to USAC in 

which he stated: 

Since the Windstream and ABS appeals involve substantially the same issues, and 
present conflicting claims, I expected that the RHCD would consolidate the appeals 
and act on them simultaneously. Therefore, I was surprised when the RHCD’s 
decision only addressed the ABS appeal. However, if the RHCD has issued a 
decision on the Windstream appeal, but failed to serve the decision on me, please 
do so posthaste. If the RHCD has not acted on that appeal, please give me a copy 
of the decision as soon as it is issued.7 
 

 USAC refused the give ABS’ counsel a copy of the Windstream Decision, and it did not 

disclose that it had also issued the Windstream COMADs Decision.  Instead, USAC informed 

ABS as follows: 

USAC is unable to share with you a copy of the appeal decision issued to 
Windstream. As the Commission’s ex parte rules do not apply to decisions made 
by USAC, ABS … is not entitled to a copy of the decision on the appeal filed by 
Windstream. If you would still like a copy of the appeal decision letter issued to 
Windstream, you can either request this documentation from Windstream or, 
alternatively, submit a [FOIA] request in accordance with the requirements set forth 
in 47 C.F.R. § 0.461.8  
 

 The issuance of three repetitive decisions, and USAC’s refusal to share all three of its 

decisions with ABS, evinces USAC’s general intent to shield its decision-making from public 

scrutiny, as well as its specific intent to deny ABS access to documents that it has a right to see.  

Even if USAC was a federal agency that could invoke FOIA, which it is not,9 there is no statutory 

exemption to the disclosure requirement under 5 U.S.C. § 552(b) that would allow USAC to 

                                                 
6 ABS Appeal, Ex. 7 at 6, Ex. 8 at 8. 
7 Id. at 29, Ex. 9 at 1. 
8 Id. at 29, Ex. 10 at 1.  At the request of undersigned counsel, counsel for Windstream graciously provided 
ABS with courtesy copies of the Windstream Appeal Decision and the Windstream COMADs Decision.  
See id. at 29-30. 
9 See id. at 35-39. 
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withhold the Windstream Appeal Decision and the Windstream COMADs Decision from ABS, 

while it provided ABS with the substantively identical ABS decision.  The Commission should 

hold that USAC’s refusal to treat ABS as a party to its proceedings, or to consider the relevant 

evidence proffered by ABS, was a gross derogation of its duties as a decision-maker under the 

Rules.10  

ARGUMENT 

I. THE COMMISSION’S “FAIR AND OPEN” BIDDING STANDARD AND 
 REQUIREMENTS DO NOT APPLY TO THE TELECOM PROGRAM 
 
 ABS agrees entirely with Windstream’s threshold argument that USAC improperly 

enforced fair and open competitive bidding requirements that did not apply to the parties below.  

See Windstream Appeal at 7-9; ABS Appeal at 30-35.  Significantly, in its ABS Decision, USAC 

finally admitted that there had been no violation of the Telecom Program Rules in this case: 

As an initial matter, USAC’s denial of the funding requests … was not based on a 
violation of [§] 54.603 of the Telecom Program [R]ules, but rather was based on a 
violation of the fair and open competitive bidding requirements, which, for the 
reasons stated above, apply to the Telecom Program and prohibit precisely the type 
of relationship the Applicants’ contact person and ABS’ employee, Mr. Speck, had 
with Windstream.11 
 

 Of course, the Commission has not adopted Telecom Program Rules regarding “consultant 

participation” in the Telecom Program.  Promoting Telehealth in Rural America, 32 FCC Rcd 

10631, 10659 (¶ 88) (2017) (“NPRM”).   So what USAC actually found was that Mr. Speck had 

violated “USAC procedures [which] prohibit consultants … who have an ownership interest, sales 

commission arrangement, or other financial stake with respect to a bidding service provider from 

… serving as another point of contact on behalf of a [HCP applicant].”  Id. (emphasis added).  See 

                                                 
10 See Daniel E. Riordan, 22 FCC Rcd 4316, 4318 (¶ 9) (2007) (“USAC must act in accordance with the 
Commission’s orders, rules and directives”). 
11 ABS Appeal, Ex. 1 at 7 (ABS Decision at 7). 
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ABS Appeal at 33-34.   

 USAC effectively decided that Windstream and Mr. Speck violated a “fair and open” 

competitive bidding rule that the Commission is proposing to adopt in WC Docket No. 17-310 

(“Docket 17-310”).  See NPRM, 32 FCC Rcd at 10676; ABS Appeal at 34-35.  Proposed § 

54.603(b)(1) of the Telecom Program Rules, if adopted, will provide that “[a]ll entities 

participating in the [Telecom] Program, including vendors, must conduct a fair and open 

competitive bidding process, consistent with all applicable requirements.”  NPRM, 32 FCC Rcd at 

10676.  In effect, USAC found that Mr. Speck violated proposed § 54.603(b)(2), which someday 

could provide that “[a]ny vendor who submits a bid, and any individual or entity that has a financial 

interest in such a vendor, is prohibited from … serving as the point of contact on behalf of the 

applicant.”  Id. 

 If the Commission ultimately adopts the entirely new § 54.603 that it is proposing for the 

Telecom Program in Docket 17-310, the fair and open bidding requirements of § 54.603(b) will 

“operate[] only prospectively.”  AT&T Co. v. FCC, 978 F.2d 727, 732 (D.C. Cir. 1992), cert. 

denied sub nom., MCI Telecommunications Corp. v. AT&T Co., 509 U.S. 913 (1993).  See ABS 

Appeal at 35 & n.149.  Therefore, the new requirements cannot be applied retroactively to 

Windstream and Mr. Speck, “because a rulemaking can affect the conduct of parties only 

prospectively; it does not determine the legality of past conduct.”  AT&T Co., 978 F.2d at 732 

(emphasis in original).  If the fair and open bidding requirements that the Commission is proposing 

to codify in Docket 17-310 can never be applied to past conduct, USAC could not apply the same 

requirements to determine the legality of Windstream’s and Mr. Speck’s conduct dating back to 

March 15, 2011, when Windstream executed a “channel partner agreement” with ABS.  

Windstream Appeal at 4. 
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II. THE COMMISSION WOULD VIOLATE DUE PROCESS IF 
 IT UPHOLDS USAC AND PENALIZES WINDSTREAM  
 
 ABS agrees with Windstream that, if the Commission upholds the USAC decisions, it 

would violate due process as well as the prohibition against the retroactive application of rules.  

See Windstream Appeal at 9 & n.33.  A punishment fails to comply with due process if the 

regulation under which it is obtained “fails to provide a person of ordinary intelligence fair notice 

of what is prohibited, or is so standardless that it authorizes or encourages seriously discriminatory 

enforcement.”  FCC v. Fox Television Stations, Inc., 132 S. Ct. 2307, 2317 (2012) (quoting United 

States v. Williams, 553 U.S. 285, 304 (2008)).  When Windstream’s legal department authorized 

ABS to be both a Windstream channel partner and a consultant for the HCPs in early March 2011,12 

there were no fair and open competitive bidding requirements anywhere in Part 54 of the Rules, 

and certainly none in Subpart G which governed universal service support for HCPs.13  Section 

54.603(a) of the Subpart G Rules only provided as follows: 

Competitive bidding requirement. To select the telecommunications carriers that 
will provide services eligible for universal service support to it under this subpart, 
each eligible [HCP] shall participate in a competitive bidding process pursuant to 
the requirements established in this subpart and any additional and applicable state, 
local, or other procurement requirements.14  
 

 The competitive bidding rule that the Commission published and was available to Mr. 

Speck, the HCPs, and Windstream – including Charles Bates, Michelle Kadlacek, and its legal 

department15 – gave them fair notice that the HCPs had to participate in a competitive bidding 

process that met the requirements set forth generally in Subpart G of Part 54 of the Rules, and 

                                                 
12 See ABS Appeal at 11-12, Ex. 3 at 2-3 (¶¶ 4-6), Ex. 4 at 2 (¶¶ 6, 7). 
13 See 47 C.F.R. §§ 54.500-54.625 (2010). 
14 Id. § 54.603(a). 
15 See ABS Appeal at 10-12, Ex. 3 at 2-3 (¶¶ 4-6), Ex. 4 at 2 (¶¶ 6, 7). 
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specifically § 54.603(b) of the Rules, as well as “any additional and applicable state, local, or other 

procurement requirements.”  The Subpart G Rules imposed no requirements whatsoever on 

consultants or service providers with respect to the competitive bidding process, and those Rules 

provide no notice whatsoever to ABS or Windstream that Mr. Speck could not act as a consultant 

and contact person for the HCPs and be a Windstream channel partner. 

 There was no fair and open competitive bidding requirement in the Subpart G Rules at all 

until § 54.642(b) of the Rules governing the Health Connect Fund (“HCF”) went into effect on 

March 1, 2013.  But, as Windstream pointed out,16 when the Commission adopted § 54.642(b) of 

the HCF Rules, it decided not to add fair and open competitive bidding requirements to the 

Telecom Program Rules.  See Rural Health Care Support Mechanism, 27 FCC Rcd 16678, 16815 

(¶ 342) (2012).  Instead, it added § 54.602 to the Subpart G Rules which specified that HCPS may 

request Telecom Program support “subject to the provisions and limitations set forth” in § 54.603 

of the Telecom Program Rules, 47 C.F.R. § 54.602(a) (2013), while HCPs may request HCF 

support subject to the fair and open competitive bidding requirements of § 54.642(b) of the HCF 

Rules.  See id. § 54.602(b). 

 The parties were entitled to rely on the Telecom Program Rules to give them “fair notice 

of conduct that is forbidden or required.”  Fox Television, 132 S. Ct. at 2317.  From the time ABS 

and Windstream entered into the channel partner agreement on March 15, 2011 until April 19, 

2016, when Windstream terminated the agreement,17 the Telecom Program Rules did not forbid 

Mr. Speck from serving as a consultant for the HCPs and as a channel partner for Windstream.  

Nor did the Telecom Program Rules require the HCPs, ABS, Mr. Speck, or Windstream to conduct 

                                                 
16 See Windstream Appeal at 8.  See also ABS Appeal at 7-9. 
17 See Windstream Appeal at 5. 
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fair and open competitive bidding processes.  In fact, the Telecommunications Access Policy 

Division’s decision in Hospital Networks Management, Inc.,18 which USAC relied upon almost 

exclusively,19 was not issued until June 3, 2016 – 45 days after Mr. Speck ceased being a 

Windstream channel partner. 

 Because the Telecom Program Rules afforded Windstream no notice that it was required 

to participate in fair and open competitive bidding processes, due process would prohibit the 

Commission from penalizing Windstream even if the competitive bidding processes that resulted 

in its selection as the service provider were in fact not fair and open.20  The Commission should 

hold that USAC cannot “withhold or claw back funding” from Windstream.  Windstream Appeal 

at 16. 

III. THERE IS NO EVIDENCE THAT THE COMPETITIVE BIDDING 
 PROCESSES WERE NOT IN FACT FAIR AND OPEN 
 
 ABS also agrees with Windstream that the competitive bidding process that resulted in its 

selection as the service provider “was in fact fair and open.”  Id. at 17.  Assuming arguendo that 

USAC is correct when it claims that a process that is not fair and open is “inherently inconsistent” 

with the competitive bidding required by § 54.603(a) of the Telecom Program Rules,21 the 

Commission cannot find that Windstream violated that “inherent” requirement absent evidence 

                                                 
18 Hospital Networks Management, Inc., 31 FCC Rcd 5731 (TAPD 2016).  Hospital Networks was wrongly 
decided.  See ABS Appeal at 31-32.  
19 Hospital Networks was cited 15 times in the ABS Decision.  See id. at 32 & n.143. 
20 “Traditional concepts of due process incorporated into administrative law preclude [the Commission] 
from penalizing a private party for violating a rule without first providing adequate notice of the substance 
of the rule.”  Satellite Broadcasting Co., Inc. v. FCC, 824 F.2d 1 (D.C. Cir. 1987).  If it fails to provide 
adequate notice of what is unlawful under an ambiguous rule, the Commission cannot punish a party for 
violating the rule.  See High Plains Wireless, L.P. v. FCC, 276 F.3d 599, 607 (D.C. Cir. 2002) (“That the 
rule did not afford adequate notice [that] reflexive bidding was unlawful is itself sufficient justification for 
the Commission not to penalize Mercury”). 
21 Windstream COMADs Decision at 6 (quoting NPRM, 32 FCC Rcd at 10633 (¶ 100)); ABS Decision at 
6 (same). 
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showing that the alleged conflict of interest in fact “impeded fair and open competition” and caused 

the competitive bidding to be unfair and not open.  Windstream Appeal Decision at 5; Windstream 

COMADs Decision at 7.  There is no such evidence. 

 USAC found that the “nature of the relationship” between Mr. Speck and Windstream was 

inherently inconsistent with the competitive bidding requirement of § 54.603(a) of the Telecom 

Program Rules.  ABS Decision at 8.  After falsely suggesting that there are Rules that prohibit a 

consultant working on behalf of an HCP, who has a sales commission arrangement with a bidding 

service provider, from being involved in the preparation of the HCP’s FCC Form 465 (“Form 

465”) or vendor selection process,22 USAC proceeded to claim as follows: 

[T]he individual listed as the contact on the … Forms 465 may not be affiliated 
with a service provider that participates in the bidding process as a bidder.  That 
ABS executed non-exclusive agreements with other service providers and that 
Windstream was the only provider to ultimately tender a bid does not change the 
nature of the relationship between Mr. Speck and Windstream, which created a 
conflict of interest that undermined the competitive bidding process for all FRNs at 
issue - a relationship expressly prohibited by the FCC’s rules and requirements 
given the contact person’s ability to influence an HCP’s competitive bidding 
process by controlling the dissemination of information and potentially 
discouraging prospective bidders from submitting bids or excluding them from the 
process altogether.  Therefore, based on FCC precedent, we affirm our finding that 
Mr. Speck’s dual role as the HCPs’ consultant and Windstream’s sales agent 
created a conflict of interest that impeded fair and open competition, in violation of 
the FCC’s competitive bidding requirements.23 
 

 Setting aside the fact that the nature of the relationship between Mr. Speck and Windstream 

                                                 
22 See ABS Decision at 8.  Section 54.603 of the Telecom Program Rules does not speak to consultants for 
HCPs, and it certainly does not prohibit such a consultant from having a sales commission arrangement 
with a bidding service provider, from being involved in the preparation of the HCP’s Form 465, or from 
taking part in the vendor selection process.  See 47 C.F.R. § 54.603(a) (2017).  Section 54.642(b)(2) of the 
HCF Rules, however, prohibits a consultant, who has a financial interest in a vendor that intends to bid, 
from preparing an HCP’s request for services or participating in the vendor selection process.  See id. § 
54.642(b)(2)(i), (iv).    
23 ABS Decision at 8 (footnotes omitted; emphasis in original). 
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was not “expressly prohibited” by the Telecom Program Rules,24 the nature of the relationship that 

gives a contact person for an HCP the ability to influence the HCP’s competitive bidding process 

is not “inherently inconsistent” with the competitive bidding that is required under § 54.602(a) of 

the Telecom Program Rules.  It is inherently inconsistent with competitive bidding when a contact 

person for an HCP actually discourages prospective bidders from submitting bids or excludes them 

from the process altogether.   

 Mr. Speck has denied under penalty of perjury that he did anything to discourage or prevent 

a potential service provider from submitting a bid, or that he did anything that could have 

discouraged or prevented a potential service provider from submitting a bid.  See ABS Appeal, Ex. 

2 at 7 (¶ 19).  There is absolutely no evidence in the record that Mr. Speck actually influenced an 

HCP’s competitive bidding process by discouraging prospective bidders from submitting bids or 

by excluding them from the process altogether.  The mere fact that Mr. Speck had the ability to do 

so is immaterial.  

IV. FUNDS CANNOT BE RECOVERED FROM WINDSTREAM    

 USAC is not proposing to claw back funds that it “wrongfully, erroneously, or illegally 

paid” to Windstream.  Network Services Solutions, LLC, 31 FCC Rcd 12238, 12285 n.334 (2016) 

(quoting United States v. Wurts, 303 U.S. 414, 415-16 (1938)).  It intends to recover funds that it 

properly disbursed to Windstream because it subsequently determined that the “selection of 

Windstream as the service provider for these funding requests was not the result of a fair and open 

competitive bidding process, and was therefore in violation of the Commission’s requirements for 

                                                 
24 Again, § 54.603(a) of the Telecom Program Rules does not prohibit an individual listed as the contact 
person on a Form 465 from having an affiliation with a service provider that is a bidder.  See 47 C.F.R. § 
54.603(a) (2017).  Such a relationship would be prohibited if the Commission eventually adopts § 
54.603(b)(2) of its proposed Telecom Program Rule.  See NPRM, 32 FCC Rcd at 10676.   
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the Telecom Program.”  Windstream COMADs Decision at 2.  Because funds were disbursed to 

Windstream as a consequence of an alleged violation of “requirements” for the Telecom Program, 

USAC feels that it “must recover such funds through is normal processes.” Id. at 4.  The fact is 

that the funds cannot be recovered from any of the parties absent a finding of a willful or repeated 

violation of a Telecom Program Rule.  See 47 U.S.C. § 503(b)(1)(B); Network Services, 31 FCC 

Rcd at 12285 (¶ 143). 

 USAC can only recover funds in accordance with the Commission’s instruction that “funds 

disbursed from the … [RHC] support mechanisms in violation of a … [R]ule that implements the 

statute or a substantive program goal should be recovered.”  Windstream COMADs Decision at 4 

n.15 (quoting Comprehensive Review of the USF Management, Administration, and Oversight, 22 

FCC Rcd 16372, 16386 (¶ 30) (2007)).  See, e.g., High-Cost Universal Service Support, 24 FCC 

Rcd 6475, 6536 n.353 (2008) (“funds disbursed in violation of a … [R]ule that implements [47 

U.S.C.] § 254 or a substantive program goal will be recovered”).  Here, USAC has admitted that 

it did not find a violation of any specific Rule,25 much less one that implements § 254 of the 

Communications Act of 1934 (“Act”) or a substantive goal of the Telecom Program.   

 The Administrative Procedure Act provides, “A sanction may not be imposed … except 

within jurisdiction delegated to the agency and as authorized by law.”  5 U.S.C. § 558(b).  An 

order requiring Windstream to return funds disbursed to it by USAC because of a violation of a 

Rule would constitute the imposition of a sanction.  See id. § 551(10) (defining the term “sanction” 

to include the “imposition of a penalty” or an “assessment of … restitution [or] reimbursement”).  

And the Commission can impose a monetary sanction for a violation of a Rule only as authorized 

by the forfeiture provisions of § 503(b) of the Act.  See 47 U.S.C. § 503(b).    

                                                 
25 See supra note 11 and accompanying text. 
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 The Commission cannot order Windstream to forfeit funds unless it first gives Windstream 

either notice and an opportunity for a hearing, see id. § 503(b)(3)(A), or a notice of apparent 

liability for forfeiture (“NALF”), see id. § 503(b)(4), and then determines that Windstream 

willfully or repeatedly failed to comply with a Rule issued by the Commission under the Act.  See 

id. § 503(b)(1)(B).  However, the Commission is barred from issuing a forfeiture order against 

Windstream for violating any Rule in connection with the competitive bidding processes in this 

case, because the applicable one-year statute of limitations has expired.26 

V. WINDSTREAM’S APPARENT VIOLATION OF § 1.17 OF THE  
 RULES PRECLUDES A GRANT OF EQUITABLE RELIEF 
 
 Windstream requests a rule waiver, which it does not need, 27 and equitable relief, which it 

does not deserve.  Windstream states its case for equitable relief as follows: 

Under principles of equity, it would be entirely improper to deprive Windstream of 
compensation for the services it provided to UTHSC. Windstream’s payments to 
ABS were equal to or less than the standard residual commission rate Windstream 
used for channel partners at the time.  Thus, while there is no evidence that 
Windstream paid ABS an inappropriate commission rate, the conflict alleged by 
USAC at most would make ABS’s receipt of such payments improper.  As the 
parties that knowingly established a dual role in the competitive bidding process, 
ABS and Mr. Speck are the only parties that could have improperly profited from 
the commission arrangement with Windstream. The specific circumstances of this 
case therefore justify limiting USAC’s remedial focus to those parties.28 
 

 ABS opposes Windstream’s request that “USAC’s remedial focus” be limited to ABS and 

Mr. Speck, because the request involves another violation of § 1.17 of the Rules,29 which 

                                                 
26 See 47 U.S.C. § 503(6)(B).  If Windstream violated any Rule as a result of its channel partner agreement 
with ABS, which it did not, the violation must have occurred prior to April 19, 2016, when the agreement 
was terminated.   
27 See Windstream Appeal at 17 (“Alternatively, to the extent the Commission finds that ABS and Mr. 
Speck violated the FCC’s rules and such violation requires rescission of the funding awards to UTHSC and 
Windstream, waiver of the rules is appropriate”). 
28 Id. at 19. 
29 See 47 C.F.R. § 1.17 (2017). 
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“prohibits written or oral statements of fact that are intentionally incorrect or misleading and 

written statements that are made without a reasonable basis for believing that the statement is 

correct and not misleading.”   Amendment of § 1.17 of the Rules Concerning Truthful Statements 

to the Commission, 18 FCC Rcd 4016, 4016 (¶ 2) (2003).  Windstream presented the statement 

that ABS and Mr. Speck are the only “parties that knowingly established a dual role in the 

competitive bidding process” without a reasonable basis for believing that the statement was 

correct and not misleading.  The same is apparently true with respect to the following statements 

of fact: 

Windstream’s investigation of the relevant facts determined that the company was 
unaware that ABS … and its principal, Gary Speck, provided consulting services 
to RHC applicants while acting as a sales agent for Windstream and other service 
providers.30 

* * * * * 
In February 2016, during discussions between Windstream and UTHSC regarding 
a potential bid to provide service under a new contract, Windstream’s personnel 
responsible for managing participation in universal service programs discovered 
that ABS may have been acting as a consultant for UTHSC while serving as 
Windstream’s channel partner.31 

* * * * * 
Windstream’s supporting declaration confirms that Windstream lacked actual 
knowledge of the conflict at the time of the competitive bidding processes.32 
 

* * * * * 
In all events, even if some employees within Windstream may have had 
constructive (or even actual) knowledge of ABS’s dual role before that time, the 
company was not responsible for any conflict of interest.33 
 

* * * * * 

                                                 
30 Windstream Appeal at 2. 
31 Id. at 4-5. 
32 Id. at 10.  The Windstream Appeal is supported by a declaration of Tim Loken, who served as 
Windstream’s Director – Regulatory Reporting.  See Declaration of Tim Loken at 1 (¶ 2) (May 11, 2017) 
(“Loken Declaration”).  The Loken Declaration originally supported Windstream’s May 17, 2017 request 
that USAC review the RHCD’s decision.  See Letter from Matthew A. Brill & Elizabeth R. Park to USAC 
(May 11, 2017). 
33 Windstream Appeal at 10. 
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While USAC alleges that ABS and Mr. Speck created a conflict of interest that may 
have caused UTHSC to violate the competitive bidding rules, there is no evidence 
here … that Windstream was responsible for any violation of the Commission’s 
competitive bidding requirements.34 
 

 The administrative record, which the Commission must review de novo, contains 

declarations under penalty of perjury, and other documentary evidence, which contradict 

Windstream’s statements of fact.  For example, such evidence shows that a Windstream District 

Dealer Manager, Charles Bates, and its Assistant Vice President of Indirect Sales, Michelle 

Kadlacek, knew prior to the signing on the channel partner agreement on March 15, 2011, that Mr. 

Speck would be acting as a consultant for UTHSC while serving as Windstream’s channel partner.  

See ABS Appeal at 10-12.   

 The evidence suggests that Windstream was “responsible” for the alleged conflict of 

interest to the extent that, prior to March 15, 2011, Mr. Speck obtained the approval of Mr. Bates’ 

superiors and Windstream’s legal department to serve as a consultant to the HCPs and as 

Windstream’s channel partner.  See id. at 11-12.  Had he not received Windstream’s approval, Mr. 

Speck would never have been able to play his “dual role” as consultant to HCPs and Windstream 

channel partner.  Windstream Appeal at 5.  

 Windstream had no reasonable basis for representing that its investigation, which it 

commenced on or around February 12, 2016,35 “determined that the company was unaware” that 

Mr. Speck “provided consulting services to RHC applicants while acting as a sales agent for 

Windstream.”  Windstream knew of documentary evidence that showed that its Vice President – 

Channel Sales, James E. Pearce, its Senior Channel Manager, Zachary W. Mungeer, and its legal 

department were aware no later than March 30, 2015, that Mr. Speck was acting as its channel 

                                                 
34 Id. at 13. 
35 See Loken Declaration at 2 (¶ 7). 
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partner and as a consultant for Hunt Memorial Hospital District (“Hunt”) in connection with its 

participation in the Telecom Program.  See ABS Appeal at 22-23. 

 ABS produced its evidence with regard to the Hunt matter to refute Mr. Loken’s claims 

about Windstream’s 2016 “internal investigation” into the possibility that Mr. Speck had been 

playing a dual role.  See Loken Declaration at 2 (¶¶ 7, 8).  On December 19, 2017, Windstream 

responded by making the unverified claim that it “undertook a reasonable inquiry in good faith to 

ascertain the facts surrounding the channel partner agreement with ABS, and accurately conveyed 

its understanding of the relevant facts [to USAC] based on information available to the company.”  

It went on to explain: 

Windstream’s internal review … was constrained by the fact that its current 
employees did not have any interactions with ABS/Speck at the time Windstream 
established the channel partner relationship. Moreover, Windstream’s interviews of 
relevant personnel still employed by the company did not uncover evidence of any 
awareness of ABS’s dual role prior to February 2016. Therefore, based on the 
understanding of its current personnel, including Tim Loken, Windstream’s 
Request for Review appropriately explained that the company’s internal inquiry 
failed to uncover any evidence that Windstream’s management was aware of 
ABS/Speck’s dual role until February 2016.36 
 

 On December 29, 2017, ABS pointed out that Mr. Mungeer was apparently still available 

to be interviewed by Windstream – the RHCD addressed its letter decision to Mr. Mungeer on 

March 13, 201737 – and he certainly knew in 2015 that Mr. Speck was both a consultant for Hunt 

and a Windstream channel partner.38  In any event, since at least December 29, 2017, Windstream 

has known that there is probative evidence that Mr. Speck “established [his] dual role in the 

competitive bidding process” with Windstream’s knowledge and consent.  Windstream Appeal at 

                                                 
36 Windstream Appeal, Ex. C at 5-6. 
37 See id., Ex. E, Request for Review at Ex. A. 
38 See ABS Second Response at 9-10. 
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19.  Unless it has subsequently interviewed Ms. Kadlacek, Messrs. Bates, Pearce, and Mungeer, 

as well as Jason Dishon and George Easley,39 Windstream lacked a reasonable basis for believing 

that the statements it made in the Windstream Appeal in support for its request for equitable relief 

were correct and not misleading.  

 The Commission should find on the basis of the evidence before it that there is a substantial 

and material question of fact as to whether Windstream violated § 1.17 of the Rules by making 

written statements, both in its submissions to USAC and in the Windstream Appeal, that were 

either intentionally incorrect or misleading, or were made without a reasonable basis for believing 

that they were correct and not misleading.  Until that question is answered, the Commission cannot 

grant Windstream’s request for equitable relief and it certainly should not focus its remedial efforts 

on ABS and Mr. Speck.  The evidence that Mr. Speck acted as a consultant to the HCPs and as a 

Windstream channel partner for over five years with Windstream’s knowledge and approval shows 

that both ABS and Windstream believed that Mr. Speck’s dual role was permissible under the 

Telecom Program Rules.   

CONCLUSION 

 For all the foregoing reasons, ABS and Mr. Speck respectfully request that the 

Commission: (1) consolidate the ABS Appeal and the Windstream Appeal for de novo review; (2) 

hold that USAC violated due process and the ex parte rules; (3) hold that only § 54.603(a) of the 

Telecom Program Rules applied to the HCPs’ competitive bidding processes; (4) reverse the ABS 

Decision, the Windstream Decision, and the Windstream COMADs Decision; (5) hold that § 

54.603(a) of the Telecom Program Rules was not violated by the HCPs, ABS, Mr. Speck or 

Windstream; (6) direct USAC to make the payments owed to Windstream under the original 

                                                 
39 See id. 
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commitment letters; and (7) issue Windstream a NALF for willfully and repeatedly violating § 

1.17 of the Rules.   

     Respectfully submitted, 
 
 
     /s/ Russell D. Lukas       
     Russell D. Lukas 
     LUKAS, LAFURIA, GUTIERREZ & SACHS, LLP 
     8300 Greensboro Drive   
     Suite 1200 
     Tysons, Virginia 22102 
     (703) 584-8660 
     rlukas@fcclaw.com 
 

     Attorney for ABS Telecom LLC and 
     Gary Speck 
 
 
September 4, 2018 
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SUMMARY

In March 2017, the Rural Health Care Division ("RHCD") of the Universal Service

Administrative Company denied requests for funding submitted under the Rural Health Care

Telecommunications Program ("Telecom Program") on behalf of three rural health care providers

("HCPs"). The RHCD determined that the relationship between ABS Telecom LLC ("ABS"), its

Managing Partner, Gary Speck, and Windstream Communications, LLC ("Windstream") created

a conflict of interest that violated unspecified Commission rules ("Rules") by undermining fair

and open bidding to provide the services for which the HCPs sought funding. Specifically, the

RHCD found that Mr. Speck's dual role as the HCPs' consultant and Windstream's sales agent or

"channel partner" created the conflict ofinterest.

ABS and Mr. Speck (collectively "ABS") appealed the RHCD's decision to USAC

primarily on the ground that the competitive bidding provisions of $ 54.603 of the Rules, which

specifically apply to Telecom Program participants, neither required fair and open competitive

bidding nor prohibited Mr. Speck's dual role. Windstream also appealed, but did not serve its

appeal papers ("Windstream Appeal") on ABS. When ABS asked the RHCD for the V/indstream

Appeal, it was told that it could only request the document from Windstream or submit a Freedom

of Information Act (FOIA) request.

ABS filed an FOIA request and finally obtained a redacted version of the Windstream

Appeal in September 2017. ABS learned that V/indstream had attempted to make ABS solely

liable for any violation of the competitive bidding requirements by misrepresenting that it was

unaware that Mr. Speck was a consultant for the HCPs. By so doing, Windstream an initiated a

restricted proceeding under the Commission's ex parte rules.

ABS responded to the redacted version of the Windstream Appeal by producing

lv



declarations that established not only that Windstream knew right from the beginning that Mr.

Speck would be a consultant for the HCPs, but that Windstream's legal department approved of

the arrangement before V/indstream entered into a "channel partner agreement" with ABS in

March 2011.

While the appeals were pending before USAC, the Commission confirmed that there were

no fair and open competitive bidding requirements in the Telecom Program, when it issued a

Notice of Proposed Rulemaking in WC Docket No. 17-310 ("Docket 17-310") that called for the

adoption of such requirements. In particular, the Commission proposed to amend $ 54.603 to

require fair and open competitive bidding in the Telecom Program, and to prohibit a person having

a sales commission anangement with a bidding service provider from serving as a consultant or a

point of contact for an HCP. Nevertheless, USAC proceeded to issue three separate decisions on

the same day upholding its RHCD. Although all three decisions included identical findings and

conclusions, USAC refused to give ABS copies of the decisions on the Windstream Appeal and a

companion appeal.

USAC admitted that the HCPs' funding requests were not denied based on a violation of

any Rule, but rather were based on a violation of the fair and open competitive bidding

requirements which USAC claimed applied to Telecom Program participants. Although it also

conceded that such requirements have yet to be codified in Telecom Program Rules, USAC

claimed that in Docket 17-310 the Commission was merely codifying the fair and open standard

for the Telecom Program.

USAC effectively held that ABS engaged in conduct that would violate a Telecom Program

Rule if committed after the Commission adopts a rule that is the same or substantially similar to

the $ 54.603 that it is cunently is proposing. ABS is challenging USAC's premature enforcement

v



of the Commission's proposed rule. Because existing $ 54.603 of the Telecom Program Rules is

a legislative rule that cannot be materially changed absent a notice-and-comment rulemaking that

comports with the Administrative Procedure Act ("APA"), and since the Commission declined to

add fair and open competitive bidding requirements to the Telecom Program Rules in a 2012

rulemaking decision, the enforcement of those requirements now would circumvent and

undermine the notice-and-comments requirements of the APA.

Moreover, because the Commission can only enforce its proposed fair and open

competitive bidding requirements prospectively if and when they have been adopted and become

effective, USAC certainly cannot enforce fair and open competitive requirements against Telecom

Program participants now. For that reason, the Commission should reverse the USAC Decision.

ABS asks the Commission to ovemrle precedent that encouraged USAC to withhold

documentary evidence and its decisions in the adjudication below under the guise of FOIA.

Congress r-rever authorized the Commission either to establish USAC or to subdelegate authority

to USAC. USAC cannot invoke FOIA because it is not a federal agency.

The Commission is asked to remedy the USAC's violations of ABS' due process rights, its

refusal to abide by the ex parte rules, and its failure to address evidence that Windstream violated

$ 1.17 of the Rules by making false statements in the V/indstream Appeal without a reasonable

basis for believing that the statements were coffect and not misleading.
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Before the
FEDERAL COMMI.INICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

ABS TELECOM LLC and GARY SPECK CC Docket No. 02-60

Request for Review of Decision of
Universal Service Administrator

REOUEST FOR REVIEW

ABS Telecom LLC ("ABS") and its Managing Partner, Gary Speck, by their attorney and

pursuant to $$ 54.719(b) and 54.720(a) of the Commission's rules ("Rules"), hereby request that

the Commission review and reverse the decision of the Universal Service Administrative Company

("USAC")r denying the appeal filed by ABS and Mr. Speck (collectively "ABS") with respect to

a decision of USAC's Rural Health Care Division ("RHCD") that denied requests for funding

submitted under the Rural Health Care Telecommunications Program ("Telecom Program") on

behalf of rural health care providers ("HCPs"): The Burke Center - West Austin Street ("Burke"),

Trinity Valley Community College ("Trinity"), and The University of Texas Health Sciences

Center at Tyler ("UTHSCT") on behalf of the East Texas Interactive Healthcare Network

("ETIHN") - Andrews Center (o'Andrews").2

STANDING

The RHCD initially determined that the relationship between Mr. Speck and Windstream

Communications, LLC ("Windstream") created a conflict of interest that violated the Rules by

1 See Letter from USAC to Russell D. Lukas & Jeffrey A. Mitchell (June 29,2018) ("USAC Decision").
The USAC Decision is attached as Exhibit l
2 See Email from RHC-Assist to Gary Speck (Mar. 13, 2017) ("Denial Notice"); Letter from Craig Davis
to Darlene Flournoy & Zachery Mungeer (Mar. 13, 2017) ("Further Explanation").

)
)
)
)
)
)



undermining fair and open bidding to provide the services for which the HCPs sought funding.3

The RHCD's hnding that ABS was involved in conduct that violated the Rules severely damaged

ABS' professional reputation in northeast Texas where it does business.a That reputational injury

made ABS an aggrieved party with standing to ask USAC to review the RHCD's decision. See

47 C.F.R. $ sa.7le(a) (2017).

Unsurprisingly, considering that the USAC Decision was apparently issued by the RHCD,5

USAC found that Mr. Speck's oodual role" as a consultant for the HCPs and as a "channel partner"

for Windstream created a conflict of interest that tainted the competitive bidding that resulted in

the selection of Windstream as the HCPs' service provider. USAC Decision at 9. USAC denied

the ABS Appeal, specifically because it found that the competitive bidding "was not fair and open,

in violation of the FCC's rules and requirements." Id. USAC's action made ABS an "aggrieved"

party with standing to seek Commission review. 47 C.F.R. $ 54.719(b) (2017).

The infliction of reputational injury in a USAC enforcement proceeding justifies the

invocation of procedural safeguards under the Due Process Clause of the Fifth Amendment. See

FCCv. FoxTelevisionStations, Lnc.,132 S. Ct.2307,2318-19 (2012). ThefactthatABS suffered

such injury at the hands of USAC in this proceeding affords it standing to seek relief from USAC's

due process violations.

3 SeeLetter from Russell D. Lukas & Jeffrey A. Mitchell to USAC atl-2 (May 12,2017) ("ABS Appeal").
The ABS Appeal is incorporated herein by this reference.

a See Declaration of Gary H. Speck at I (fl 23) (May 10,2017). Mr. Speck's declaration is attached hereto
as Exhibit 2. It was submitted to USAC as Attachment 3 to the ABS Appeal.

5 The USAC Decision was in the form of a letter under the RHCD's letterhead. See Ex. I at l. It was
transmitted to undersigned counsel by Ms. Lisa Pilgrim, a Senior Program Analyst of Program Risk and
Compliance for the Rural Health Care Program ("RHC Program"). Ms. Pilgrim described the USAC
Decision as the "Rural Health Care Division's decision." Email from Lisa Pilgrim to Russell D. Lukas &
Jeffrey A. Mitchell at I (June 29,2018).
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OI IESTTONS PRESENTED FOR REVIEW

ABS presents the following questions of law for de novo review by the Commission

pursuant to $ 54.723(b) of the Rules:

(1) Whether the HCPs and ABS were only subject to the competitive bidding and
certification requirements applicable to participants in the Telecom Program under
$ 54.603 of the Rules, see USAC Decision at 5;

(2) Whether USAC can deny requests for funding under the Telecom Program for
conduct that allegedly violated o'fair and open competitive bidding requirements,"
but did not violate the competitive bidding requirements of $ 54.603 of the Rules
that apply to participants in the Telecom Program, id. at 5;

(3) Whether USAC can withhold documents or documentary evidence pursuant to the
Freedom of Information Act ("FOIA"), when it is not a federal agency;

(4) Whether USAC's review of the RHCD's denial of the HCPs' funding requests
constituted a contested "licensing" case under the Administrative Procedure Act
("APA"), see 5 U.S.C. $ 551(8), or a "restricted proceeding" under $ 1.1208 of the
Rules,47 C.F.R. $ 1.1208 (2017);and

(5) Whether USAC deprived ABS of its due process rights to have access to
documentary evidence in the administrative record and to participate as a party to
an adjudicatory proceeding in which its protected interests were at stake.

OF MATERIAL

A. Regulatory Background

The Universal Service Fund ("USF" or "Fund") supports several universal service support

mechanisms that are regulated under different subparts of Part 54 of the Rules. These include

Universal Service Support for Schools and Libraries ("E-rate Program"), which is governed by

Subpart F of Part 54.6 Universal Service Support for Health Care Providers ("RHC Program") is

subject to Subpart G.7 The RHC Program includes the Telecom Program and the Healthcare

Connect Fund ("HCF"). Rule $$ 54.600 through 54.602 and $$ 54.671 through 54.680 apply to

6 See 47 C.F.R. $$ 54.500-5 4.523 (2017) ("E-rate Rules")
7 See id. $$ 54.600-54.680.

a
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boththeTelecomProgramandtheHCF. But$$ 54.603 through 54.625 onlyapplytotheTelecom

Program,s and $$ 54.630 through 54.649 govem only the HCF.e

ln 1997, the Commission created the E-rate Program and the RHC Program as part of its

implementation of the Telecommunications Act of 1996 (*1996 Act"). See Federal-State Board

on Universal Service, 12 FCC Rcd 8776, 8780 (1997) ("First USF R&O").10 The Subpart G Rules

that the Commission adopted in 1997 have essentially become the Telecom Program Rules of

today.lr The Commission promulgated a single Subpart G Rule that addressed competitive

bidding. The initial version of $ 54.603(a) of the Telecom Program Rules provided as follows:

Competitive bidding requiremenf. To select the telecommunications carriers that
will provide services eligible for universal service support to it under this subpart

[G], each eligible [HCP] shall participate in a competitive bidding process pursuant
to the requirements established in this subpart and any additional and applicable
state, local, or other procurement requirements.12

The Commission also adopted a competitive bidding requirement for the E-rate Program.

The 1997 version of $ 54.504(a) of the E-rate Rules was as perfunctory as $ 54.603(a) of the

Telecom Rules. It read:

8 See id. $$ 54.603-5 4.625 ("Telecom Program Rules"); see id. $ 5a.602(a) ("Rural [HCPs] may request
support for the difference, if any, between the urban and rural rates for telecommunications services, subject
to the provisions and limitations set forth in [$$] 54.600 through 54.625 and [$$] 54.671through 54.680.
This support is referred to as the '[Telecom] Program"').
e See id. $$ 54.630-54.649 (*HCF Rules"); see id. $ 54.602(b) ("Eligible [HCPs] may request support for
eligible services, equipment, and infrastructure, subject to the provisions and limitations set forth in [$$]
54.600 through 54.602 and [$$] 54.630 through 54.680. This support is referred to as the *[HCF]").

r0 The First USF R&O was one of the "trilogy of actions" that the Commission took to achieve the 1996
Act's goal of establishing a "pro-competitive, de-regulatory national policy framework designed to
accelerate rapidly private sector deployment of advanced telecommunications and information technologies
and services to all Americans by opening up all telecommunications markets to competition." 12 FCC Rcd
at 8781 (quoting H.R. Rep. No. 104-458, at 1 (1996)). Consistent with Congress"'pro-competitive, de-
regulatory" goal, the Commission fostered competition from non-telecommunications carriers and
encouraged them to provide services to schools and libraries and HCPs. See id. at8794 (Í129),8797 (ß7).
lt Compare 47 C.F.R. $$ 54.601-5 4.623 (1997) with 47 C.F.R. $$ 54.603-5 4.625 (2017). See also First
USF R&O,12FCC Rcd at 9345-53 ($$ 54.601-54.623).

12 47 C.F.R. $ 603(a) (1997). See First USF R&O,IZFCC Rcd at 9347 ($ 5a.603(a)).
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Competitive bidding requirement. All eligible schools, libraries, and consortia
including those entities shall participate in a competitive bidding process, pursuant
to the requirements established in this subpart [F], but this requirement shall not
preempt state or local competitive bidding requirements.13

The First USF R&O included the Commission's determination that o'a competitive bidding

requirement was necessary to 'help minimize the support required by ensuring that rural HCPs are

aware of cost-effective alternatives' and 'ensure that the [USF] fund is used wisely and

effrciently."' Rural Health Care Support Mechanism,2T FCC Rcd 16678,16778 fl229) (2012)

("RHC Reform R&O") (footnotes and citations omitted). Apparently, the Telecom Program's

competitive bidding rule was adopted in part "to encourage competitive neutrality and foster

competition." First USF R&O,12 FCC Rcd at 9134 (T 689). Consistent with the deregulatory

policy of the 1996 Act, the Commission placed the burden of complying with the competitive

bidding rule entirely on HCPs.la

The competitive bidding and certification provisions of $ 54.603 of the Telecom Program

that the Commission adopted in 1997 have remained virtually unchanged until today.r5 Not so

with respect to the E-rate Program's competitive bidding rule.

The notion that $ 54.504 and $ 54.511 of the E-rate Rules were intended to promote "a fair

and open competitive bidding process" first surfaced in May 2000. MasterMind Internet Services,

Inc.,16 FCC Rcd 4028,4029 (nÐ Q000). However, it took the Commission 10 years to amend

$ 54.503 "to codify the existing requirement that the E-rate competitive bidding process be fair

and open." Schools and Libraries (Jniversal Service Support Mechanism,25 FCCRcd 18762,

13 47 C.F.R $ 5a.50a(a) (1997). See First USF R&O,12 FCC Rcd 9338 ($ 5a.50a(a).
ta See 47 C.F.R. S 54.603(a), (bxl), (bX4) (1997).

ts Compare id. ç 54.603 with47 C.F.R. $ 54.603 (2017). In 2003, the FCC amended $ 54.603 by replacing
the term "Rural Health Care Corporation" in subsections (bXl), (bX2), (bX3), (bX4), and (b)(5) with "Rural
Health Care Division;' Rural Health Care Support Mechanism, l8 FCC Ficd 24566,24586 ($ 54.603)
(2003) (*2003 RHC R&O").
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18798 (T 35) (2010) (*Sixth E-rate R&O\.r6 In orderto "improve safeguards againstwaste, fraud

and abuse,"l7 the Commission promulgated a new $ 54.503 of the E-rate Rules that spelled out the

"types of conduct [that] are necessary to satisfy a fair and open competitive bidding requirement."

Id.at18799(T86). Seeid.atl8816-20($54.503). New$54.503(a)providedinpertinentpartas

follows:

... All entities participating in the schools and libraries universal service support
program must conductafair and open competitive bidding process, consistent with
all requirements set forth in this subpart.

(Note: The following is an illustrative list of activities or behaviors that would not
result in a fair and open competitive bidding process: the applicant for supported
services has a relationship with a service provider that would unfairly influence the
outcome of a competition or would furnish the service provider with inside
informationi .... a service provider representative is listed as the FCC Form 470
contact person and allows that service provider to participate in the competitive
bidding process; .... [and] an applicant employee with a role in the service provider
selection process also has an ownership interest in the service provider seeking to
participate in the competitive bidding process ....)t*

The Commission's "comprehensive reform" of the RHC Program in December 20l2re

included several "measures to help prevent waste, fraud and abuse." RHC Reform R&O,27 FCC

Rcd at 16698 (T 4l). Among such measures were the sweeping competitive bidding requirements

of $ 54.642 of the HCF Rules, which subjected "eligible service providers"20 or "eligible

16 "Although numerous Commission orders already make clear that, to comply with the Commission's
competitive bidding process requirements, applicants and service providers must conduct and participate in
a fair and open competitive bidding process, we find that codification of this requirement is warranted."
Sixth E-rate R&O,25 FCC Rcd at 18798-99 (T 85). To support that claim, the Commission only cited
Ysleta Independent School District,lS FCC Rcd 26406 (2003). See id. at 18799 n.244. lnYsleta,the
Commission concluded that the type of procurement practiced by the schools violated $ 5a.50a(a) of the E-
rate Rules, because it effectively eliminated competitive bidding for the products and services eligible for
discounts under the E-rate Program.

17 Sixth E-rate R&O,25 FCC Rcd at 18764 (nq.
18 Id. at 188r6 (g 5a.so3(a).
te RHC Re¡orm R&O,27 FCC Rcd at 16683 (I 10).

20 Id. at 1676s (n ßÐ.
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vendors"2l to competitive bidding requirements for the first time.22 In particular, $ 54.642(b) sets

forth the requirements for a "fair and open" competitive bidding process, which included:

All entities participating in the HCF must conduct a fair and open competitive bidding
process, consistent with all applicable requirements. See 47 C.F.R. $ 54.642(bX1)
(2017).

a

a

Vendors who intend to bid to provide supported services, equipment, or facilities to a
HCP may not simultaneously help the HCP choose a winning bid. See id. g

s4.642(b)(2).

Any vendor who submits a bid, and any individual or entity that has a financial interest
in such a vendor, is prohibited from: preparing, signing or submitting an applicant's
request for services, see id. ç 54.642(bX2Xi); serving as the point of contact on behalf
of the applicant, see id. ç 54.642(bX2Xii); being involved in setting bid evaluation
criteria, see id. ç 54.642(bX2Xiii); or participating in the bid evaluation or vendor
selection process. See id. ç 54.642(b)(2)(iv).

. All potential bidders must have access to the same information and must be treated in
the same manner. See id. $ 54.642(bX3).

The Commission issued its RÉIC Reþrm R&O more than two years after it had reformed

the E-rate Program by its Sixth E-rate R&O. Although it considered the safeguards it adopted for

the E-rate Program,23 the Commission adopted a"fair and open" competitive bidding rule for the

HCF that was substantially different from g 5a.503(a) of the E-rate Rules.2a

The RHC Reþrm R&O promulgated many changes to the Telecom Program Rules. See

27FCC Rcdat 16867-72 ($$ 54.603-54.625). Withrespectto $ 54.603 of theTelecomProgram

Rules, the Commission changed its heading from "Competitive bidding" to "Competitive bidding

and certification requirements."25 It amended the competitive bidding provision of $ 54.603(a) by

21 See id. at 16880 ($ 5a.6a0(a)).

22 See id. at 16881 ($ 54.642(b)(l)). 
^9ee 

also id. at 16778 (T 230) ("all entities participating in the [HCF]
must conduct a fair and open competitive bidding process prior to submitting a request for funding").
23 See id.at16779 nn.590-594,596.
2a Compare 47 C.F.R. $ 54.642(b) (2017) with id. g 5a.503(a).

2s Compare RHC Reþrm R&O,27 FCC Rcd at 16867 ($ 54.603) with First USF R&O, 12 FCC Rcd at
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substituting "the Telecommunications Program" and "this section" for o'this subpart."26 The

Commission also changed the heading of $ 54.603(b) from "Posting of requests for service" to

"Posting of FCC Form 465" ("Form 465"¡zt And it amended g 54.603(b)(1) to read:

An eligible [HCP] seeking to receive telecommunications services eligible for
universal service support under the [Telecom] Program shall submit a completed
... Form 465 to the Administrator. [The] Form 465 shall be signed by the person
authorized to order telecommunications services for the [HCP] and shall include,
at a minimum, that person's certification under oath that:

(i) The requester is a public or non-profit entity that falls within one of the seven
categories set forth in the definition of [HCP], listed in 954.600(a);

(ii) The requester is physically located in a rural area;

(iii) [Reserved]28

Conspicuously missing from the changes to the Telecom Program Rules promulgated by

the RHC Reform R&O was a rule comparable to the "fair and open" competitive bidding rule that

the Commission adopted for the HCF. In a footnote to the RHC Reþrm Order, the Commission

stated that it "expect[ed] to address potential reforms to the fTelecom] Program at a future date."2e

In the very brief section on Telecom Program reform, the Commission explained:

For the time being, we maintain the current fTelecom] Program, which funds the
difference between the rural rate for telecommunications services and the rate paid
for comparable services in urban areas.... p/]e expect significant migration of
HCPs out of the fTelecom] Program and into the [HCF] over time.

... As the new [HCF] is implemented, we expect to consider whether the [Telecom]
Program remains necessary, and if so whether reforms to the program are
appropriate to ensure that any continuing support under that program is provided in

e347 ($ s4.603).

26 Compare RHC Reþrm R&O,27 FCC Rcd at 16867 ($ 5a.603(a))with First USF R&O, I}FCC Rcd at
e347 (ç s4.603(a)).

27 Compare RHC Reform R&O,27 FCC Rcd at 16867 ($ 54.603(b))with First USF R&.O, 12 FCC Rcd at
e347 ($ s4.603(b).
28 RHC Reform R&O,27 FCC Rcd at 16867 ($ 54.603(bX1)).

2e Id. at 16751 n.433. See id. at 16807 n.746 ("We decline to extend this policy [relating to site and service
substitutionl to the [Telecom] Program in this proceeding, which did not propose such policy changes for
that program. We may consider adopting such changes for that program in the future, if they work well in
the [HCF]").
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a cost-effective manner... . Such reforms could include changes to ensure subsidies
provided under the program are set at appropriate levels, to provide greater
incentives for cost-efficient purchasing by program participants, and to reduce the
administrative costs of the program, both to participants and to USAC.

In the meantime, the current fTelecom] Program rules and procedures will
continue to apply. In addition, because we view our health care universal service
programs as accomplishing the same overarching goals, we make the performance
goals and measures adopted in this Order applicable in the fTelecom] Program as

well as to the [HCF].30

Finally, in its RËlC Reform R&O, the Commission erected a regulatory framework that

shielded the Telecom Program Rules from its new HCF Rules. It adopted a new $ 54.602, which

provides in part as follows:

(a) Telecommunications Program. Rural [HCPs] may request support for the
difference, if any, between the urban and rural rates for telecommunications
services, subject to the provisions and limitations set forth in [$$] 54.600 through
54.625 and t$$l 54.671 through 54.680. This support is referred to as
the "Telecommunications Program. "
(b) Healthcare Connect Fund. Eligible [HCPs] may request support for eligible
services, equipment, and infrastructure, subject to the provisions and limitations set
forth in [$$] 54.600 through 54.602 and [gg] 54.630 through 54.680. This support
is referred to as the o'Healthcare Connect Fund."31

B. TheHCPs

The Northeast Texas Consortium ("NETnet") obtains broadband network facilities for its

members to deliver video-conferencing capabilities for training, educational, and healthcare

delivery purposes as well as data capabilities for information access and resource sharing.32

NETnet supports ETIHN, which provides connectivity between medical healthcare centers and

healthcare education institutions in East Texas, including Burke, Trinity, and Andrews.33

30 Id. at 16815 fl342).
31 RHC Reform R&.O,27 FCC Rcd at 16886 (g 5a.602); 47 C.F.R. $ 54.602 (2013).

32 ,See UTHSCT, Request for Review, CC Docket No. 02-60, at 3 (May 12,2017) ("UTHSCT Request").
33 See id. ETIHN described itself as a voluntary collaboration of seven HCPs that serve 50 rural northeast
Texas counties. See Ex. 2 at ffi 5). Trinity, Burke, Andrews, and UTHSCT were members of ETIHN. ,Se¿
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UTHSCT seryes as the fiscal agent for and provides facilities and staffing for NETnet

administration.3a ABS' main contacts with ETIHN were with its Director, Dr. Mickey Slimp, and

its Coordinator, Darlene Floumoy.3s

In 2010, ETIHN needed telecommunications facilities and services to deploy a network

linking HCPs in northeast Texas.36 It had been searching unsuccessfully for telecommunications

service providers willing to provide the point-to-point data services that the HCPs needed.37 The

problem was that the HCPs operated in sparsely-populated, widely-dispersed areas that would be

too expensive and extremely difficult to serve.38

ABS advised ETIHN that the HCPs should consider applying for USF support under the

Telecom Program.3e ABS was subsequently retained to provide consulting services to ETIHN and

the HCPs that would include: (a) identification of potential service providers; (b) general advice

and guidance about the Telecom Program; (c) formulation of requests for proposals; (d)

preparation and certification of the necessary Form 465s; and (e) assistance in the bid evaluation

process.40

Partner

Charles Bates was employed as a "Channel Sales Manager" for Windstream from

September 2010 through December 20l43t In February 2011, Mr. Bates called Mr. Speck to

id.

3a,See UTHSCT Request at 4.

3s SeeEx.2at2(15).
36 See id. (16).
37 See id. at 3 (fl S).

38 See id. at 2-a (flfl 6-S).

3e See id. at a ('lJ9).

ao See id.

a\ SeeDeclaration of Charles Bates at 1 (ï l) (Sept. 12,2017). Mr. Bates' declaration is attached as Exhibit

10
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interest him in becoming a Windstream "channel partner."42 lîthe course of their conversation,

Mr. Speck mentioned a potential project for ETIHN that would involve providing

telecommunications facilities for the HCPs.a3 Mr. Speck asked Mr. Bates if Windstream would

be interested in bidding on the project under the Telecom Program.aa

In subsequent conversations and emails, Mr. Speck informed Mr. Bates that: (l) ABS

would act as a consultant for the HCPs; (2) the HCPs would be seeking funding under the Telecom

Program; (3) he would be filing documents, including the Forms 465, onbehalf of the HCPs; (4)

in the open bidding process, he would be accepting bids from any service provider interested in

participating in the ETIHN project; and (5) Windstream would not win the business unless it would

provide the service at the lowest price.as

Mr. Speck asked Mr. Bates to obtain the approval of his superiors and V/indstream's legal

department to move forward with the ETIHN project through Windstream's Channel Program.a6

In February 2011, Mr. Bates spoke with his supervisor Michelle Kadlacek, Windstream's

Assistant Vice President ("AVP") of Indirect Sales, about the ETIHN project. Mr. Bates and Ms.

3. It was submitted to USAC on September2l,20l7. SeeLetter from Russell D. Lukas to USAC at Ex. 3
(Sept. 21, 2017) ("ABS Response"). In an email sent to Mr. Speck on March l,20ll, Mr. Bates identified
himself as Windstream's "District Dealer Manager." See Declaration of Gary H. Speck, Ex.4 at 7 (Attach.
A) (Sept. 20,2017). Mr. Speck's September 20,2017 declaration is attached as Exhibit 4. It was submitted
to USAC as Exhibit 4 to the ABS Response.

a2,See ABS Response, Ex. 3 at 1 (T l); Ex.4 at2 (T 5). Attached hereto as Exhibit 5 is a copy of the Dealer
Agreement that Windstream and ABS entered into on or about March 15,2011. See Windstream, Request
for Review, WC Docket No. 02-60, at 4 (Aug. 23,2018) ("Windstream Requesf'). Windstream refers to
the Dealer Agreement as a "channel partner agreement." Id. It appears that ABS was initially called by
Mr. Bates. SeeEx.5 at 15.

a3,See ABS Response, Ex. 3 at l-2 (fl 3); Ex.4 at2 (T 5).

aa See id., Ex. 3 at 2 (n Ð;Ex. 4 at 2 (T 5).

as See id., Ex. 3 at 2 6Ð;Ex. 4 at2 (TT 5, 6).

a6 See id., Ex. 3 at 2 6 Ð; Ex. 4 at 2 6 6). On February 28, 2011, Mr. Speck sent an email to Mr. Bates
with the subject line, "Charles as the fa]ttorney completes the review we have a project that needs attention."
Id.,Ex.4 at7 (Attach. A).
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Kadlacek contacted an attorney in Windstream's legal department, who was designated to handle

USAC issues, and explained the ETIHN opportunity and ABS' involvement. They informed

Windstream's attorney that ABS would be serving as a consultant for the HCPs and, in that

capacity, would be filing the documents with usAC on behalf of the HCps.aT

After responding to questions from Windstream's legal department, Mr. Bates and Ms.

Kadlacek were given their authorizationto proceed to bid on the ETIHN project.as In early March

2011, Mr. Bates informed Mr. Speck that Windstream's legal department had approved the

project.ae

On or about March 7 ,2011, Mr. Speck signed Windstream's Dealer Agreement, or channel

partner agreement, on behalf of ABS. On March 8,2011, he signed Exhibits A and B to the

agreement; he acknowledged that he read and understood Windstream's slamming prevention

policies;5o and he signed Windstream's "Vendor Intake Form."5l

Windstream entered into the channel partner agreement with ABS on or about March 15,

20ll.s2 When it entered into the agreement, Windstream was aware that ABS was a consultant

for the HCPs.53

D. The Competitive Bidding

On or about May 5, 201I, Mr. Bates was informed by Mr. Speck that he had filed the initial

a7 See id., Ex. 3 at 2-3 (I 5).

a8 See id. at 3 (fl 5).

ae See id.,Ex.4 at2 (It7).
50 "slamming" is the illegal practice of switching a consumer's traditional wireline telephone company for
local, local toll, or long distance service without permission.
5t See infra Ex. 5 at 7-10,12,14.
52 S¿e ABS Response, Ex.4 at2 fi7); Windstream Appeal at 4.

53 ,See ABS Response, Ex. 3 at 24 61 5, 6), a (fl 10); Ex. 4 at} G[n 6,7).
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Form 465 for the ETIHN project. Mr. Speck gave Mr. Bates the HCP and Form 465 numbers so

that Windstream could conf,trm that the open bid window had opened and could track the Form

465.s4

In June 2011, Windstream's legal department began direct contract negotiations with Dr.

Slimp, ETIHN's Director, and the attorneys representing the HCPs. The first set of the contracts

for the HCPs were signed nine months later on March 19,20l2.ss

On December 13, 2011, Mr. Bates and Ms. Kadlacek traveled to Tyler, Texas, to meet with

Dr. Slimp and Mr. Speck. During that meeting, Mr. Speck informed Dr. Slimp that ABS would be

compensated by V/indstream as its channel partner.56

Mr. Speck notified ABS' Windstream channel manager (initially Mr. Bates, ffid

subsequently Zachary Mungeer) by telephone or email when he submitted a Form 465 for one of

the HCPs so that Windstream could obtain the form from the RHCD website and consider bidding

on the project.5T The channel manager was directly informed that ABS was initiating the open bid

period with the Form 465 inits role as consultant for the HCP.58

Prior to each competitive bid process, ABS and the HCP solicited interest in bidding from

all carriers that had the capacity to provide the services that the HCP was considering to determine

if there was a viable service solution.se These carriers included, inter alia, ACC Business, Zayo

sa See id., Ex. 3 at 3 ffi7);8x.4 at3 (I 10).

s5 See id., Ex. 3 at 3 (I S); Ex. 4 at 4 fl l2).
s6 See id., Ex. 3 at 3 (I9); Ex. 4 at 3 (T I l).
57 In December 2}l4,Windstream's Senior Channel Manager, Zachary Mungeer, took over from Mr. Bates.
See id.,Ex. 4 at2 (n 5),12 (Attach. E).

58 See id., Ex. 3 at a ('t| l1); Ex. 4 at4 (T 13).

se See id.,Ex.2 at 7 (,1t 1S).
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Group, Nitel, Suddenlink Business, and V/indstream.60

ABS had non-exclusive agreements with all the telecommunications carriers, co-ops, and

cable companies that served northeast Texas, under which ABS would receive commissions for

identifuing and bringing a new business customer to the carriers.6r ABS did not stand to benefit

from the selection of any particular service provider, since it would be compensated by any service

provider selected by the HCP.62

During each competitive bid process, ABS provided exactly the same information to each

potential service provider, and it responded in a timely manner to any follow-up questions from

potential bidders.63 ABS never did anything to discourage or prevent a potential service provider

from submitting a bid. Nor did it do anything that could have discouraged or prevented a service

provider from bidding.6a

ABS was not called upon to take part in a bid evaluation and selection process, because

Windstream was the only service provider that submitted bids in response to the Forms 465 for the

Burke, Trinity, and Andrews projects.ó5 If a competing service provider had tendered a lower bid

than Windstream's, such a bidder would have been selected by the HCP.66

E. The RHCD Decision

On March 13,2017, the RHCD emailed the Denial Notice to Burke, Trinity, and UTHSCT

60 See id.

61 See id. at 5 (fl 11).

62 See id.

63 See id. at 7 (fl 19).

6a See id.

65 See id. , Ex. 4 at 5 (T I 6); UTHSCT Request at 6. A number of prospective bidders responded to the
Forms 465 submitted by ABS by requesting additional information regarding the projects. See id. at 4.
However, only Windstream ended up submitting bids. See id. at 6.

66 See Ex.2 at7 (120).
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informing them that USAC was unable to provide support, because the HCPs' selection of

Windstream as their service provider was not the result of a 'ofair and open competitive bidding

process" in violation of the Rules.67 For a "more detailed explanation of the reason for the denial"

of funding, the RHCD referred the parties to the Further Explanation, which was attached to the

Denial Notice.68

The Further Explanation was an 18-page letter from Mr. Craig Davis of the RHCD to Ms.

Flournoy and Mr. Mungeer.óe The Further Explanation included the following findings and

conclusions:

FCC rules require HCPs to competitively bid the requested services and select the
most cost-effective method of providing the requested service. The FCC also
requires that the competitive bidding process be fair and open, and that it not be
compromised because of improper conduct by the HCP, service provider, or both
parties. This means that all potential bidders and service providers must have
access to the same information and must be treated in the same manner throughout
the procurement process. In the instant matter, ... [the RHCD] concludes that the
relationship between Windstream and Mr. Gary Speck, the party who both filed the
... Forms 465 on behalf of the HCPs and whose employer (i.e, ABS ...) was listed
as a vendor on at least one of the HCPs' service agreements with Windstream,
created a conflict of interest that undermined the competitive bidding process for
all FRNs at issue in violation of the FCC's rules.[7O]

t(****

Based on the record and application of FCC precedent, [the RHCD] finds that Mr.
Speck's role as the contact person listed on the ... Forms 465 and affrliation with
Windstream undermined fair and open competitive bidding for all FRNs... . Indeed,
it is precisely this type of relationship between an HCP's contact person and a
service provider that is prohibited by the FCC's rules given the contact person's
ability to influence an HCP's competitive bidding process by controlling the
dissemination of information and potentially discouraging prospective bidders from
submitting bids or excluding them from the process altogether. Accordingly, [the
RHCD] deems the ... Forms 465 defective and denies all funding requests arising

ó7 ABS Appeal, Attach. 1 at 1. The Denial Notice was also emailed to ABS, Mr. Speck, CFT Filings LLC
("CFT"), and Windstream at e-rate@windstream.com. See id.

68 Id.
6e See id., Attach.2.

70 Id., Attach.2 at 6 (footnotes omitted).
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from these forms ....?r

F. The Anneal Proceedine

The RHCD disclosed that the record upon which it based its finding that Mr. Speck engaged

in prohibited conduct consisted of o'information and documentation" that it had been provided."72

Seven documents were cited in the Further Explanation.T3 On April 27, 2017, the undersigned

asked the RHCD for copies of the documents cited in the Further Explanation, as well as any other

documents that were provided by Windstream in response to requests for information about its

costs and how it determined urban and rural rates.74 Counsel also made the following request:

Whether or not the HCPs join our clients in appealing USAC's decision, the appeal
process will constitute an informal agency adjudication. See Universal Service
Contribution Methodologt, 29 FCC Rcd 9715, 97ß 6 12) (2014). Such a
proceeding does not appear to be among those listed as exempt in 47 C.F.R. $
1.1204(b) or as permit-but-disclose in 47 C.F.R. $ 1.1206(a). Accordingly, the
appeal process may be treated as a restricted proceeding in which Øc parte
presentations are prohibited. See 47 C.F.R. $ 1.1208(a). Accordingly, by copies
of this letter, we are requesting that the HCPs and Windstream serye us with a copy
of any appeal that they may file in this case, as well as any other written presentation
that is directed to the merits or outcome of the appeal that our clients will file.Ts

On May 9, 2017, the RHCD informed the undersigned that it was "unable to share this

information with you as a third party."76 It stated that the documents would have to be obtained

either from Windstream or pursuant to a Freedom of Information Act ("FOIA") request.

ABS appealed the RHCD's decision on May l2,20l7,and argued that the RHCD was dead

7t Id. at 7 (footnote omitted).
72 Id. at 5,7 .

73 See Russell D. Lukas, Application for Review of Freedom of Information Action, FOIA Control No.
2017-000672, at 5 (Table l) (Oct. 31,2017) ("FOIA Appeal"). The FOIA Appeal is incorporated herein
by this reference.

7a See id.,Ex.3 at2-3.
7s Id. at3.
76 Id. at4.
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wrong when it decided that Mr. Speck engaged in conduct that was prohibited by Rules that applied

to competitive bidding in the Telecom Program.TT To support that argument, ABS submitted an

l8-page memorandum that traced the 2}-year history of the Commission's competitive bidding

requirements, and showed that the HCPs and ABS were only subject to the competitive bidding

and certification requirements of $ 54.603 of the Telecom Program Rules, which were materially

different than the "fair and open" competitive bidding requirements of $ 54.504 of the E-Rate

Rules and $ 54.642 of the HCF Rules.78 ABS summarized the differences in the following table.

ABS also argued that, by adopting $$ 54.602(a) and 5a.603(a) of the Telecom Program

Rules, the RHC Reform R&O ovemrled any prior precedent that suggested that a Telecom Program

participant was subject specifically to the competitive bidding provisions and limitations set forth

in $ 54.503 of the E-rate Rules or $ 54.642 of the HCF Rules, or generally to a requirement that a

'ocompetitive bidding process be fair and open."7e Because $$ 54.602(a) and 54.603(a) of the

Telecom Program Rules were adopted in an APA notice-and-comment rulemaking proceeding,

77 See ABS Appeal at6-7.
78 See id., Attach. 4 at2-9.
7e See id. at 5.

E-RATE TELECoM HCF

Applicable Rules $$ s4.500 -s4523 $$ 54.602-54.625
$$ 54.671-s4.680

$ s4.602

$$ 54.630-54.680

Fair and Open Competitive Bidding Required
Yes

ô 54.503(a)
No

$ 54.603(a)
Yes

$ s4.642(bXl)
A Consultant Who Has a Sales Commission
Arrangement with a Bidding Service Provider
Cannot Be Involved in the Preparation of the
Form 465, the Form 470, or a Request for
Services, or in the Vendor Selection Process

Yes

$ 54.503(a), Note
No

$ s4.603
Yes

$54.642OX2)

An Individual Cannot Be Listed as the Contact
Person on a Form 465 or a Form 470, or Serve
as a Point of Contact, and Be Affiliated with
a Biddine Service Provider

Yes

$ 54.503(a), Note
No

$ 54.603
Yes

$54.642(bX2Xii)

All Potential Bidders Must Have Access to the
Same Information and Must Be Treated in the
Same Manner

Probably

$ 54.503(a), Note
No

$ 54.603
Yes

$54.642(bX3)
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they could only be changed in an APA rulemaking, not in an adjudication or by construction.s0

ABS identihed five errors committed by the RHCD:

(1) Because $ 54.603 of the Telecom Program Rules does not prohibit anyone from
receiving a sales commission for any pulpose, ABS could not have violated $ 54.603
by receiving sales commissions from Windstream for identifying and bringing
customers to it.

(2) The Form 465 calls for contact names and addresses for the purposes of establishing
the physical location of the HCP and the mailing address where correspondence to the
HCP should be sent. Section 54.603 does not limit who can be listed as a HCP contact
on a Form 465. Therefore, the HCPs could not have violated $ 54.603 by submitting
Form 465s that listed Mr. Speck as both the HCP contact and certifying party, while
ABS was listed as Mr. Speck's employer.

(3) It is irrelevant that Mr. Speck was the only person who interfaced with all prospective
bidders in response to their requests for bid sheets during the competitive bidding
period. Section 54.603 neither requires the provision of a bidding sheet nor limits the
people who may respond to a bidder's request for a bidding sheet.

(4) Section 54.603 does not prohibit anyone from having a financial interest in the
selection of a service provider. Therefore, Mr. Speck could not have violated $ 54.603
by having a financial interest in the selection of V/indstream as the service provider
for the HCPs.

(5) Section 5a.603(a) requires an eligible HCP to participate in a competitive bidding
process pursuant to the requirements established in $ 54.603. That the competitive
bidding process be fair and open is not one ofthe requirements established by $ 54.603.
In fact, the FCC decided in December 2012 that it would not amend $ 54.603 to add a
requirement that all entities participating in the Telecom Program must conduct a fair
and open competitive bidding process. Therefore, it is especially irrelevant whether or
not Mr. Speck's affiliation with Windstream undermined fair and open competitive
bidding for all the FRNs identified by the RHCD.8'

ABS also argued that the evidence showed that the HCPs participated in fair and open

competitive bidding processes in which all potential bidders were treated in the same manner and

had the same opportunity to bid.82 Finally, ABS asserted that it had a due process right to have

80 See id.
81 See id. at 6-7 .

82 See id. at 8-10.
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access to the documentary evidence in the record, and the RCHD ened by withholding the

documents that it had cited in its decision.s3

Windstream filed an appeal with USAC on May 11,2017, but did not serve ABS with a

copy of its appeal.sa The following day, Windstream informed undersigned counsel of the

following:

The Commission's rules do not require Windstream to serve you with a copy of its
appeal in these circumstances, and we decline to do so. As a general matter, there
is no service requirement for appeals or related materials submitted to USAC,
subject to a narrow exception where the appellant "alleges prohibitive conduct on
the part of a third party;' 47 C.F.R. $ 54.721(d). In this case, while USAC has
alleged certain rule violations by ABS and Mr. Speck, Windstream has not made
such allegations. Accordingly, Windstream has no obligation to serve your clients
with a copy of its appeal. Moreover, any other materials provided by Windstream
in response to information requests from USAC are not subject to disclosure under
the [FoIA]. See 5 U.S.C. $ ss2(bx7);47 C.F.R. $ 0.4s7(dxlxiiÐ.85

On September 8, 2017, ABS finally obtained a redacted copy of the Windstream Appeal

from the Wireline Competition Bureau ("WCB") pursuant to a FOIA request.s6 ABS learned that

Windstream had attempted to make ABS solely liable for any violation of the competitive bidding

rules by misrepresenting that it was unaware that Mr. Speck was a consultant for the HCPs or that

he was listed as a contact person on the Forms 465. The Windstream Appeal included the

following representations :

83 See id. at l0-11.
8a See Letter from Matthew A. Brill & Elizabeth R. Park to USAC (May I 1,2017) ("Windstream Appeal").
On May 12, 2017, the HCPs filed a request that the Commission waive "certain competitive bidding
requirements" and reverse the RHCD's decision. UTHSCT Request at l. The HCPs served ABS with a
copy oftheir appeal. See id. at 11.

85 FOIA Appeal, Ex. 3 at l0 (emphasis in original).
86 See id.,Exsl & 4. On May 23,2017, undersigned counsel participated in a conference call which
included several members of the RHCD staff, counsel for the HCPs, and counsel for Windstream. He asked
to be given a copy ofthe Windstream Appeal. The request was denied by Windstream and the RHCD. The
staff informed counsel that he had to file a FOIA request to obtain a copy of the document. After the
conference call ended, counsel went ahead and submitted a FOIA request that the Commission produce the
Windstream Appeal for inspection. See ABS Response at 3. See also FOIA Appeal, Ex. 3 at 12-15.
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V/indstream received funds under the RHC program for Funding Years 2012-2014,
as well as a small portion of the funds committed for Funding Year 2015. During
this time, and unbeknownst to Windstream, it appears that Mr. Speck was listed as
the contact person on the ... Forms 465 submitted on behalf of the [HCPs] for
whom Windstream was bidding to provide service.

On or around February 12,2016, V/indstream management first discovered the
potential dual role played by ABS. At that time, Windstream was contemplating a
bid to provide service under a new contract with UTHSCIT]. In the course of
discussions regarding this potential bid, Windstream discovered that ABS may
have been acting as a consultant for UTHSCIT] while serv[ing] as Windstream's
channel partner. As soon as this issue came to V/indstream's attention, Windstream
undertook an internal investigation regarding the nature of ABS and Mr. Speck's
role in connection with the UTHSC contracts.

That internal investigation revealed that Mr. Speck was indeed acting as a
consultant for UTHSC in connection with the bid, along with his wife and business
partner, Amy Specft.t87ì

{. :Ë :ß r* ¡1.

USAC has alleged that ABS and its principal, Gary Speck, created a conflict of
interest by providing consulting services to RHC participants while acting as a sales
agent for Windstream and other service providers. Signihcantly, Windstream was
not responsible for or aware of that dual role during the relevant time frame.tssl

*t,1.,ß{.

While USAC alleges that ABS and Mr. Speck created a conflict of interest that may
have caused UTHSC[T] to violate the competitive bidding rules, there is no
evidence here ... that Windstream was responsible for any violation of the
Commission's competitive bidding requirements.[8e]

rF:**r.*

Applying that precedent here might justify recovery of commissions paid to ABS
and Mr. Speck, depending on USAC's findings regarding those parties ... but not
denial of funding to Windstream for providing the supported services without any
knowledge of a conflict.teol

*{.***

[T]here is no evidence that any employee of V/indstream created, was responsible
for, or aware of the conflict of interest that USAC alleges to have been caused by

87 Windstream Appeal at 3-4 (footnotes omitted)
88 Id. at 6.

8e Id. atï.
e0 Id. at l0 (emphasis in original).
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ABS.9I

In addition to alleging that ABS and Mr. Speck engaged in prohibited conduct, Windstream

requested that USAC recover funds from ABS:

Pursuant to the Commission's policy of directing USAC recovery actions to the
party that committed the underlying violation, Vy'indstream respectfully submits
that, to the extent USAC finds that a conflict of interest existed, it should limit any
effort to recover funds to ABS. **** Here, if USAC determines that ABS caused a
conflict of interest, it would be reasonable for USAC to seek disgorgement of the
commission payments ABS received from I(indstreøm, given that those payments
arguably would be tainted by ABS's dual role in consulting with UTHSC and
serving as Windstream's sales agent.e2

**{.,trl.

While recovering funding from ABS based on the conflict of interest alleged by
USAC would assign responsibility appropriately and conform to Commission
precedent, requiring Windstream to forgo funds that were awarded under the RHC
program would present a serious risk of causing an unconstitutional taking. xx*l'
Retroactively depriving Windstream of the promised funding - particularly absent
evidence that Windstream was responsible for any conflict of interest - would
amount to a confiscation of property without just compensation.

Basic principles of equity also militate against any effort to withhold or claw back
funding based on the conduct of a third party. 'r'{'!ß* Windstream acted in good faith
in submitting bids to the IHCPs] and in providing the contracted services. As
explained above, Windstream was unaware ofthe alleged rule violations until 2016,
well after receipt of funds for several of the Funding Years at issue. At bottom, to
the extent USAC finds that ABS and Mr. Speck violated the FCC's rules,
Windstream was a victim of such misconduct rather than a beneficiary."e3

ABS responded to the redacted version of the V/indstream Appeal by proffering the

declarations of Mr. Bates, who was ABS' Windstream channel manager from February 20ll to

December 2014, and Mr. Speck.ea The Bates and Speck declarations established not only that

Windstream knew right from the very beginning that Mr. Speck would be a consultant for the

e\ Id.

e2 Id. at I I (emphasis added).

e3 Id. at 12-13 (footnote omitted).
ea,See ABS Response, Ex. 3 at I (T l), Ex.4 at2 (T 5).
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HCPs, but that Windstream's legal department approved of the arrangement before V/indstream

entered into the channel partner agreement with ABS on March 15,2011.e5 The declarations also

showed that Windstream's AVP of Indirect Sales, Ms. Kadlacek, learned that Mr. Speck would

act as a consultant to the HCPs and be compensated by Windstream no later than December 13,

20lle6 - more than four years before Windstream claimed that its management "first discovered"

the potential dual role played by Mr. Speck.eT

ABS also produced documentary evidence that Windstream's legal department knew as

late as March 30,2015, that ABS was acting as a consultant for Hunt Memorial Hospital District

("Hunt") in connection with its participation in the Telecom Program.es The evidence showed that,

on February 12,2015, Ms. Amy Speck sent an email to Mr. Mungeer (ABS' Windstream channel

manager) notifying him that ABS had submitted a Form 465 for Hunt to the RHCD.ee She asked

Mr. Mungeer to "make sure" to "capture" the Hunt project as an "ABS ... project."l00

Mr. Speck declared under penalty of perjury that Windstream bid on the Hunt project and,

as the only bidder, was awarded the contract.r0r During its contract negotiations with Windstream,

Hunt requested changes to the service agreement with Windstream.r02 Mr. Speck drafted an

e5 See id., Ex. 3 at n fln4-6); Ex. a afi (17).
e6 See id., Ex. 3 at 2 (115),3 (119); Ex.4 at3 (tt I l).
e7 Windstream Appeal at 4. Windstream provided USAC with the declaration of its Director - Regulatory
Reporting, Tim Loken, who declared under penalty of perjury that "[o]n or about February 12,2016,inthe
course of preparing for a potential bid to provide service under a new contract with UTHSCIT], Windstream
management first discovered that ABS and Mr. Speck may have been acting in a consultancy capacity for
UTHSCIT] while serving as rWindstream's channel partner." Declaration of Tim Loken at2 (lf 7) (May 11,
2017).

e8 

^le¿ ABS Response at 11.

ee See id.,Ex.4 at 8 (Attach. B).
too ¡¿.

lot See id. at 5 ('lT 16).

to2 See id.
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addendum to the service agreement that included the new terms that Hunt requested, and he gave

the draft to Mr. Mungeer.r03 Apparently, Mr. Mungeer sent the draft addendum to Windstream's

legal department for review and approval.loa

On March 30, 2015, Mr. Mungeer emailed an "Addendum to Service Terms and

Conditions" ("Hunt Addendum") to Mr. Speck and James E. Pearce, V/indstream's Vice President

- Channel Sales.105 In his email, Mr. Mungeer explained that "legal requires it to be in Windstream

legal addendum format so that it ties to the agreement formally."t06 The Hunt Addendum, which

Mr. Mungeer subsequently signed as of April 8, 2015, called for ABS to submit documents to

USAC so that Windstream would receive Telecom Program funding.r0T

Mr. Speck also declared that he submitted a Form 465 for Hunt on January 16,2016, and

that he subsequently called Mr. Mungeer and informed him that he had submitted that Form 465

for Hunt.108 In his conversation with Mr. Mungeer, Mr. Speck asked that Windstream bid on the

Hunt project.loe Since Mr. Mungeer had been ABS' channel manager since late 2014, he knew that

Mr. Speck represented a Windstream channel partner.rr0

t03 See id. at5 (T 16), l0 (Attach. D).

loa See id. at5 (I 16).

105 See id. at 12 (Attach. E).

106 Id.

107 See id. at 13-14. The Hunt Addendum provided that: (l) Hunt was "responsible to pay directly to
Windstream the equivalent of the Urban Rate ($665/month)" with respect to three projects; (2) ABS would
submit the documentation to the RHCD required to obtain from the Telecom Program the difference
between the urban rate and rural rates of $46,338.60,541,626.20, and $40,055.40 per month; (3) such
amounts would be paid directly to Windstream from the Telecom Program; and (4) Hunt "must respond
within a2 day window" to all program-related requests from, inter slia, USAC, ABS, and/or Vy'indstream.
See id. at 13.

tog See id. at 6 ('lT l9).
toe See id.
tto See id.
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ABS provided USAC with documentary evidence that corroborated that Mr. Speck filed a

Form 465 for Hunt on January 16,2016, and subsequently spoke with Windstream about the filing.

It produced a copy of the information request, dated August 1,2017, that the RHCD sent to

Windstream requiring it to submit a o'complete list" of the channel partners it compensated "in

connection with the competitive bidding process for ... Form 465 Application Number 43160643"

("Hunt Form 465).111

ABS also gave USAC a copy of Mr. Loken's response to the RHCD's information request,

which he certified was "true, accurate and complete" on August 15,2017.112 Mr. Loken's response

read in pertinent part as follows:

In connection with the competitive bidding process initiated by [the Hunt Form
465], Windstream has determined that it worked with and compensated ABS ...
and its principal, Gary Speck .,. as a channel partner.

Around the time of Windstream's bid on the Hunt project in question, Windstream
had recently discovered that ABS may have been acting as a consultant for another
Windstream customer that was a [Telecom Program] participant, and Windstream
accordingly commenced an intemal investigation into whether ABS was serving a
dual role as V/indstream's channel partner while also serving as a consultant for
that customer or other customers. When considering a bid on the Hunt project,
however, Windstream's government support team concluded that no such conflict
would exist for any agreement with Hunt, based on their understanding (from a
review of previous Form 465 requests) that Hunt had engaged a different
consultant, PEM Filings.

More specifically, V/indstream's sales team received an informal request to submit
a bid on the Hunt project in question by phone from Mr. Speck, and was not aware
of the specific Form 465 for that project at the time it evaluated whether to bid.
Based on the belief that Hunt was not represented by ABS in connection with the
instant project, Windstream proceeded to submit a bid.

In March 2016, after the contract for services . .. had been executed, Windstream
discovered the [Hunt] Form 465 onthe USAC website and became aware that ABS
was acting as Hunt's consultant on this particular request for services. After
completing its internal review, 'Windstream determined that the best course of
action was to terminate its relationship with ABS and Mr. Speck - and Windstream

111 ld.at l5 (Attach. F).

tt2 Id. at lB.
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informed ABS of such termination on April 19, 2016. Windstream maintained the
service agreement with Hunt (a) to avoid disruption of services and potential
economic harm to the customer, and (b) based on Windstream's determination that
its bid was not affected by any potential conflict arising from ABS's dual role.r13

ABS charged that the Hunt Addendum provided additional proof that Windstream had

dissembled before USAC.I14 It showed that Mr. Mungeer and Windstream's Vice President -
Channel Sales, Mr. Pearce, were aware that ABS was playing the dual role of a \Mindstream

channel partner and a consultant to Hunt on March 30,2015, more than ten months before Mr.

Loken claimed that Windstream management oofirst discovered- that ABS may have been acting

as a consultant for an HCP.1r5

ABS also alleged that Mr. Loken misled the RHCD when he represented that Windstream

discovered the Hunt Form 465 on the USAC website in March 2016 and"became aware that ABS

was acting as Hunt's consultant on this particular request for seryices."1r6 It argued that

V/indstream's management must have learned soon after February 12,2016, what Mr. Mungeer

had known for nearly a month: Mr. Speck had acted as Hunt's consultant when he filed the Hunt

Form 465 onJanuary 16,2016.117

Finally, ABS charged that Windstream violated $ 1.17 of the Rules by making false

statements in the Windstream Appeal without a reasonable basis for believing that the statements

were correct and not misleading.rls And ABS argued:

113 Id. at l7-l B.

lta See ABS Response at 13.

tts See id. at 13-14.

116 Id. at 15.

t17 See id
tt& See Letter from Russell D. Lukas to USAC at 8 (Dec. 29,2017)("ABS Second Response"). Attached
hereto as Exhibit 6 is a table that sets forth a chronology of the relevant facts as alleged by ABS or
represented by Windstream. The table was presented to USAC . See id. at l0-ll. The ABS Second
Response is incorporated herein by this reference.
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The evidence also shows that Windstream misrepresented facts in its appeal papers
in order to conceal that it had knowingly engaged in the alleged conflict of interest
for a five-year period. And we submit that the V/indstream Appeal was not served
on us for the purpose of preventing us from putting the true facts in the record. This
unfortunate episode demonstrates why the RHCD should have given us the
Windstream Appeal when we first asked for it.rre

G. The NPRM

Nine months after the RHCD decided that Mr. Speck's role as the contact person listed on

the Forms 465 for the HCPs and his affiliation with Windstream was "precisely fthe] type of

relationship between an HCP's contact person anda service provider that is prohibited by the

FCC's rules,"r2O the Commission proposed to amend $ 54.603 of the Telecom Program Rules to

prohibit for the first time consultants who have a sales commission arrangement with a bidding

service provider from serving as a point of contact for an HCP. See Promoting Telehealth in Rural

America, 32 FCC Rcd 10631, 10659 ('1T 88) (2017) (*NPRM'). In fact, the Commission is

proposing to adopt an entirely new competitive bidding rule for the Telecom Program that would

include the following provisions:

(b) Fair and open process. (1) All entities participating in the Telecom[] Program,
including vendors, must conduct a fair and open competitive bidding process,
consistent with all applicable requirements.

(2) Vendors who intend to bid to provide supported services to a [HCP] may not
simultaneously help the [HCP] choose a winning bid. Any vendor who submits a
bid, and any individual or entity that has a financial interest in such a vendor, is
prohibited from: preparing, signing or submitting an applicant's request for services
or supporting documentation; serving as the point of contact on behalf of the
applicant; being involved in setting bid evaluation criteria; or participating in the
bid evaluation or vendor selection process (except in their role as potential
vendors).121

ttr ¡95 Response at 16.

r2o Further Explanation at 7.

121 NPRM,3}FCC Rcd at t0676
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H. The RCHD Decisions

In October 2017, USAC issued Commitment Adjustment Letters ("COMADs") to

Windstream, which adjusted the Telecom Program funding committed to Burke, Trinity, and

UTHSCT based on the RCHD Decision.r22 V/indstream appealed and requested that USAC

reverse the funding adjustments.r23 Citing the NPRM,V/indstream argued that USAC is attempting

to enforce 'ofair and open" competitive bidding requirements that do not apply to participants in

the Telecom Program.r24 It claimed that, "even if there were some basis for some type of funding

adjustment as a result of the ABS dual role, it would be wholly improper to deprive Windstream

of compensation for the services it provided to UTHSC[T1."tzs Windstream repeated the request

it made in the Windstream Appeal that, ooto the extent USAC finds that a conflict of interest existed,

it should limit any effort to recover funds to AB5."126

As permitted by $ 54.721(d) of the Rules,r27 ABS responded to the Windstream COMADs

Appeal.r2s Of course, ABS agreed with Windstream's argument that USAC is trying to enforce

competitive bidding requirements that do not apply to Telecom Program participants.t2e It also

agreed that the NPRM constituted the Commission's acknowledgement that the current Telecom

Program Rules "do not prohibit a contact person listed on the Form 465 from receiving sales

122 See Letter from Matthew A. Brill & Elizabeth R. Park to USAC at 3 (Dec. lg,2017) ("Windstream
coMADs Appeal"). A copy of the windstream coMADs Appeal was served on ABS.
123 See id. at 1.

124 See id. at7-8.
tzs Id. at 73.

t26 Id. at 13-14.

127 See 47 C.F.R. $ 54.721(d) (2017).

128 See ABS Second Response at l.
12e See id. at2.
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commissions from a bidding service provider."r3o And ABS "agree[d] entirely with Windstream

that existing $ 54.603 of the Telecom [Program] Rules does not apply to vendors, and that

Windstream did not violate any applicable competitive bidding requirements."r3r

On the other hand, ABS challenged Windstream's statement of facts, which mirrored those

it made in the Windstream Appeal, and it alleged that Windstream had violated $ 1.17 of the

Rules.r32 ABS concluded with the following request for relief:

We join Windstream in urging USAC to grant the Windstream [COMADs] Appeal
and to reinstate funding for services rendered to the UTHSCT HCPs. In the
unfortunate event that USAC mistakenly persists in believing that Telecom
[Program] Rules were violated in this case, it should deny Windstream's request
that it "limit any effort to recover funds to ABS." In any event, USAC should
determine whether Windstream violated $ 1.17 of the Rules in this and other
proceedings involving its [channel partner agreement] with ABS.I33

On the same day it issued the USAC Decision denying the ABS Appeal, the RHCD issued

separate decisions denying the Windstream Appealr3a and the Windstream COMADs Appeal.t3s

All three decisions included identical findings and conclusions.13ó Nevertheless, and despite the

fact that ABS had responded to both the V/indstream Appeal and the Windstream COMADs

tzo ¡¿.

t3t Id. at 4

132 See id. at 6-13. Windstream resubmitted the Windsheam Appeal as Exhibit B to the Windstream
COMADs Appeal.

133 Id. at l3 (citations omitted).
134 See Letter from USAC to Matthew A. Brill & Elizabeth R. Park (June 29, 201 8) ("Windstream Appeal
Decision"). The Windstream Appeal Decision is attached as Exhibit 7. It was issued on RHCD letterhead.
See infraEx.T atl.
t3s See Letter from USAC to Matthew A. Brill & Elizabeth R. Park (June29,2018) ("Windstream COMADs
Appeal Decision"). The Windstream COMADs Appeal Decision is attached as Exhibit 8. Like the USAC
Decision and the Windstream Appeal Decision, the Windstream COMADs Decision was issued on RHCD
letterhead. See infra Ex. 8 at l.
136 See USAC Decision at 9; Windstream Appeal Decision at 6; Windstream COMADs Appeal Decision at
8.
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Appeal as a "third party" under $ 54.721(d),r37 the RHCD did not give ABS a copy of either the

Windstream Appeal Decision or the V/indstream COMADs Appeal Decision.

Shortly after receiving a copy of the USAC decision from Ms. Pilgrim, undersigned

counsel wrote her a letter in which he stated:

Thank you for sending me a copy of the IUSAC Decision].... I noted, however,
that a copy of the RHCD's decision was apparently not served on Windstream ...
which also appealed the denial of the HCPs' funding requests. Because Windstream
was clearly entitled to such service under the Commission's ex parte rules, I
emailed a copy of the decision to V/indstream's counsel.

Since the V/indstream and ABS appeals involve substantially the same issues, and
present conflicting claims, I expected that the RHCD would consolidate the appeals
and act on them simultaneously. Therefore, I was surprised when the RIICD's
decision only addressed the ABS appeal. However, if the RHCD has issued a
decision on the Windstream appeal, but failed to serve the decision on me, please
do so posthaste. If the RHCD has not acted on that appeal, please give me a copy
of the decision as soon as it is issued.r3s

The RHCD refused the give counsel for ABS copies of the Windstream Appeal Decision

and the Windstream COMADs Appeal Decision. On August 9,2018, the RHCD informed

counsel:

USAC is unable to share with you a copy of the appeal decision issued to
V/indstream. As the Commission's ex parte rules do not apply to decisions made
by USAC, ABS ... is not entitled to a copy of the decision on the appeal filed by
Windstream. If you would still like a copy of the appeal decision letter issued to
Windstream, you can either request this documentation from Windstream or,
alternatively, submit a [FOIA] request in accordance with the requirements set forth
in 47 C.F.R. $ 0.461.13e

At the request of undersigned counsel, counsel for V/indstream graciously provided ABS

with courtesy copies of the Windstream Appeal Decision and the Windstream COMADs Appeal

137 47 c.F.R. ç s4.721(d) (2017).

r38 Letter from Russell D. Lukas to Lisa Pilgrim at 1 (July 3,2018). A copy of the letter is attached as
Exhibit 9.

r3e Letter from Tori Schwetzto Russell D. Lukas at 1 (Aug. 9,2018). A copy of Ms. Schwetz's letter is
attached as Exhibit 10.
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Decision on August 9,2018. Two weeks later, on August 23,2018, V/indstream served a copy of

the Windstream Request upon ABS.

ARGUMENT

I. COMPETITIVE BIDDING REQUIREMENTS THAT ARE NOT SET
FORTH rN $ 54.603 OF THE TELECOM PROGRAM RULES ARE
UNENFORCEABLE AGAINST TELECOM PROGRAM PARTICIPANTS

USAC finally made it clear that it did not deny the HCPs' funding requests because of a

violation of $ 54.603 ofthe Telecom Program Rules. See USAC Decision at 7. USAC admits that

its actions were "based on a violation of the fair and open competitive bidding requirements" which

it claims apply to Telecom Program participants. Id. As ABS has established, and will show

again, there are no fair and open competitive bidding requirements that apply to participants in the

Telecom Program.ra0 Thus, ABS agrees with Windstream's threshold argument that USAC

improperly enforced fair and open competitive bidding requirements that did not apply to the

parties below. Se¿ Windstream Request at7-9. We will expand on that basic argument.

A. The Requirements of $ 54.603 of the Telecom Program Rules Cannot
Be Materially Changed Absent a Notice-and-Comment Rulemaking

A legislative rule is one that may be promulgated only after compliance with the notice-

and-comment requirements of $ 553 of the APA. See Central Texss Telephone Cooperative, Inc.

v. FCC,402F.3d205,210 (D.C. Cir. 2005). It is a "maxim of administrative law" that a new rule

that works a "substantive change" in a prior legislative rule is subject to the notice-and-comment

requirements of the APA. Sprint Corp. v. FCC,315 F.3d 369,374 (D.C.Cir.2003). In other

words, a rule that "amends a prior legislative rule" is a legislative rule, SBC Inc. v. FCC, 414 F.3d

486,498 (D.C. Cir. 2005), and such a rule "can be valid only if it satisfies the notice-and-comment

140 See ABS Appeal, Attach. 4 at ll-12; ABS Second Response at l-5
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requirements of the APA." United States Telephone Ass'n v. FCC,400 F.3d 29, 38 (D.C. Cir.

200s).

Section $ 54.603 of the Telecom Program Rules is a legislative rulerar that was adopted

and amended in notice-and-comment rulemakings.ra2 Therefore, an additional notice-and-

comment rulemaking was necessary if the Commission decided to make a valid, substantive

change in $ 54.603. That is particularly so if the Commission wanted to amend $ 54.603 to include

fair and open competitive bidding requirements similar to those it adopted for the HCF in 2012,

but declined to adopt for the Telecom Program. See RHC Reþrm R&O,27 FCC Rcd at 16S 15 (I

342). The Commission could not adopt such requirements for the Telecom Program by adopting

the requirements in an adjudication and enforcing them retroactively against the parties. Yet, that

is effectively what the Telecommunications Access Policy Division ("TAPD") did in Hospital

Networl<s Manøgement, Inc.,31 FCC Rcd 5731 (TAPD 2016).

In Hospital Networlcs, the TAPD was "deeply troubled" about practices which "undermine

the framework of the competitive bidding process" and "ultimately damage the integrity of the

IRHC Program]." 3l FCC Rcd at 5742 (n21). Therefore, the TAPD announced that "principles"

underlying "orders addressing fair and open competitive bidding not only apply to the E-rate

[P]rogram ... but also to participants in the IRHC Program]." Id. at 5741 (1120). Noting that

"USAC is expected to commence recovery actions when it is made aware of a violation of the

141 Four criteria are used to identifu a legislative rule: "(l) whether in the absence of the rule there would
not be an adequate legislative basis for enforcement action or other agency action to confer benefits or
ensure the performance of duties, (2) whether the agency has published the rule in the Code of Federal
Regulations, (3) whether the agency has explicitly invoked its general legislative authorþ, or (4) whether
the rule effectively amends a prior legislative rule." American Mining Congress v. Mine Safety & Health
Admin.,995F.2d1106, 1112(D.C.Cir. 1993). "Ifanyonecriterionismet,theagencyactionisalegislative
rule subject to the notice-and-comment procedures." Steinhorst Associates v. Preston,572 F.Supp.2d ll2,
120 (D.D.C.2008).
142 See suprø pp. 4-9.
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[Rules]," the TAPD denied the appeals and directed USAC "to continue its recovery actions." Id.

at 5742 (!i21). Thus, in Hospital Networks,the TAPD enforced fair and open competitive bidding

principles retroactively as if they were fair and open competitive bidding Rules.

The TAPD's decision in Hospital Networks could not work a substantive change in the

competitive bidding requirements set forth in $ 54.603 of the Telecom Program Rules. Nor could

Hospital Networks prescribe fair and open competitive bidding requirements that can be enforced

as if they had been promulgated by the Commission in a notice-and-comment rulemaking. Yet,

USAC cited Hospital Networ, s no less than 15 times as its authority to enforce fair and open

competitive bidding requirementsra3 that it admits "have not been codified in existing Telecom

Program [R]ules." USAC Decision at 6.

Allowing USAC to enforce fair and open competitive bidding requirements against

Telecom Program participants that have not been codified in the Telecom Program Rules would

undermine the notice-and-comment requirements of the APA. Accordingly, and because $ 54.603

of the Telecom Program Rules cannot be materially changed absent a notice-and-comment

rulemaking, and since the RHC Reform R&O did not add such requirements to $ 54.603, the

Commission should hold that the fair and open competitive bidding requirements prescribed by

Hospital Networks, and enforced by USAC in the USAC Decision, are invalid under the APA and

unenforceable.

B. Proposed $ 54.603 of the Telecom Program Rule Cannot Be Enforced
Prior to Its Adoption in the Rulemaking in WC Docket No. 17-310

According to USAC, the Commission "explicitly acknowledged in the INPRIa] that the

proposed, formal adoption of rules codifying the fair and open standard for the Telecom Program,

as proposed in the INPRM, would merely codify its existing competitive bidding requirements,

ta3 See USAC Decision at2n.4,3 nn.9, 10, ll, 12,13,74,4n.15,6n.29,32,7 nn.35,36,37,39,8n.46.
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and noted that a process that is not 'fair and open' is inherently inconsistent with 'competitive

bidding."'t++ We submit that, by proposing to codify fair and open competitive bidding

requirements in $ 54.603 ofthe Telecom Program Rules, the Commission effectively held that fair

and open competitive bidding requirements could not be enforced by usAC.

lnits NPRM, the Commission explicitly acknowledged that the Telecom Program "has not

been significantly reviewed or revised since its inception in 1997," 32 FCC Rcd at 10634 (,tT 4),

and that "[t]here have been no significant changes to the Telecom Program in the two decades

since it was first established." Id. ('lf 6). The Commission is proposing a very significant change

to $ 54.603 of the Telecom Program Rules that will impose many new requirements on all

participants in the Telecom Program.las In fact, the adoption of proposed $ 54.603 will substitute

a 1,931-word rule for the existing 519-word rule.

The Commission recognized in the NPRM that there is no Telecom Program Rule that

regulates consultants, such as ABS and Mr. Speck. See 32 FCC Rcd at 10659 (T SS) ("Other than

the 'declaration of assistance' requirement for HCF ... participants, the Commission has not

adopted detailed rules regarding consultant participation in the RHC Program"). Section 54.642

of the HCF Rules currently reaches consultants to the extent that they have a "financial interest"

in a vender that intends to bid to provide supported services. 47 C.F.R. ç 54.642(b)(2) (2017).

Such consultants are prohibited from: preparing, signing, or submitting an HCP's request for

services; serving as the HCP's point of contact; being involved in setting bid evaluation criteria;

or participating in the bid evaluation or vendor selection process. See id. ç 54.642(b)(2)(i)-(iv).

There are no such prohibitions in the Telecom Program Rules. Indeed, the Commission claims

t+a 954ç Decision at 6 (quoting NPRM,32FCC Rcd at 10633 (tl 100)) (footnotes omitted).
r45 A table that compares the existing $ 54.603 of the Telecom Program Rules to the proposed rule is
attached as Exhibit I 1.
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that only'oprocedures" adopted by USAC apply to consultants

USAC procedures ... subject consultants to the same prohibitions as the applicant
itself with respect to the competitive bidding process. In particular, USAC
procedures prohibit consultants or outside experts who have an ownership interest,
sales commission arrangement, or other financial stake with respect to a bidding
service provider from performing any of the following functions on behalf of the
applicant: (1) preparing, signing, or submitting the FCC Form 461 or ... Form 465
or supporting documentation; (2) serving as consortium leaders or another point of
contact on behalf of a [HCP]; (3) preparing or assisting in the development of the
competitive bidding evaluation criteria; or (4) participating in the bid evaluation or
service provider selection process (except in their role as potential providers). The
purpose ofthese procedures is to ensure that consultants or outside experts do not
undermine the competitive bidding process by simultaneously acting on behalf of
the [HCP] and the service provider.la6

In fact, the USAC "procedures" that the Commission enumerated are actually

"prohibitions" which apply only to consultants participating in the HCF Program.t47 In fact, USAC

simply restates the prohibitions set forth in $ 54.642(bX2) of the HCF Rules.la8 In any event,

USAC's procedures are obviously not Rules. They are not enforceable to prohibit a consultant

from being listed as a contact person on a Form 465 and having a sales commission arrangement

with a service provider that is bidding to provide services supported by the Telecom Program.

USAC effectively held that ABS and Mr. Speck engaged in conduct that would violate a

Telecom Program Rule if committed after the Commission adopts a Telecom Program Rule that

is the same or substantially similar to the $ 54.603 that is proposed in the NPRM. See 32 FCC Rcd

at 10676-80. That the Commission is proposing to adopt a new $ 54.603(b) evinces the fact that

current $ 54.603 does not: (1) require all Telecom Program participants, including service

146 NPRM,32FCC Rcd at 10659 (T SS) (footnote omitted) (citing usAC, RHC program, HFC program,
Consortia, Consultants, http://www.usac.org/rhc/healthcare-connecVConsortia./consultants.aspx). A
screenshot of USAC's so-called procedures for consultants is attached hereto as Exhibit 12.

ra7 See infra Ex. 12 at 7 (consultants who have a sales commission anangement with a bidding service
provider are prohibited from "[p]reparing, signing or submitting the FCC Form 461 or supporting
documentation").

148 compare Ex. t2 with 47 C.F.R. $ 54.642(bx2)(i)-(iv) (2017).
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providers and consultants, to conduct "fair and open" competitive bidding processes; or (2)

prohibit a consultant with a financial interest in a bidding service provider from either "preparing,

signing or submitting an applicant's request for services" or "serving as the point of contact on

behalf of the applicant." See id. at10663 (T 100) (the "fair and open" competitive bidding standard

oois not codified under the Telecom Program"). Contrary to its suggestion, the Commission is not

merely proposing to codify existing requirements. ,See id. ("Because we are merely proposing to

codifu an existing requirement, RHC Program participants that are already complying with our

competitive bidding rules should not be impacted"). It is proposing a new rule that works a

"substantive change" in a prior legislative rule. Sprint,3I5 F.3d at 374 (D.C. Cir. 2003). Once

the proposed Telecom Program Rule is adopted, it can only operate prospectively.rae

If the Commission can only enforce its proposed fair and open competitive bidding

requirements prospectively if and when they have been adopted and become effective, USAC

certainly cannot enforce fair and open competitive requirements against Telecom Program

participants now. For that reason, the Commission should reverse the USAC Decision.

AUTHORIZED

A. Congress Never Authorized the Commission to Establish
USAC or to Subdelesate Anv A to USAC

As Commissioner O'Rielly has stated, "USAC is neither apart of the FCC nor a federal

lae A statutory grant of rulemaking authority does not "encompass the powerto promulgate retroactive rules
unless that power is conveyed by Congress in express terms." Bowen v. Georgetown University Hospital,
488 U.S. 204,208 (1988). See Henry Ford Health System v. Dep't of Health and Human Services,654 F.3d
660,667 (6th Cir. 201 l) ("Only express congressional authorization for an agency to regulate retroactively
will defeat [the] presumption" that a delegation of rulemaking authority "allows the agency to regulate
prospectively"). Congress did not expressly authorize the Commission to engage in retroactive rulemaking.
See 47 U.S.C. $$ 154(Ð, 201(b), 254(a)(2),303(r). Consequently, a Commission rulemaking "operates
only prospectively." AT&T Co. v. FCC,978 F.2d 721,732 (D.C. Cir. 1992). And "because a rulemaking
can affect the conduct of parties only prospectively; it does not determine the legality of past conduct." Id.
(emphasis in original).
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agency, but an independent, private nonprofit corporation governed by a l9-member board

composed primarily of industry and advocacy group representatives." Mitchell F. Brecher,3I

FCC Rcd 2406,2143 (2016). Because it is not a government-controlled corporation, USAC is not

an agency for the purposes of FOIA,150 and the records or information that it compiles are not

protected by Exemption 7(E).

In order for a corporation to function as a federal agency, or exercise decision-making

authority, it must be specifically authorized to do so by or under a federal statute. See 3l U.S.C. $

9102 ("An agency may establish ... a corporation to act as an agency only by or under a law of the

United States specifically authorizing the action"); United States Telecom Ass'n v. FCC,359 F.3d

554,565-68 (D.C. Cir. 2004) ("Congress has not delegated to the FCC the authority to subdelegate

to outside parties"). In 1998, the Commission asked Congress for specific statutory authority to

designate USAC to administer the federal universal service mechanism. See Report in Response

to Senate Bill 1768 and Conference Report on H.R. 3579, 13 FCC Rcd 11810, 11819 (1998).

Although such authorization was not granted by Congress, the Commission nevertheless

proceeded to exercise its general authority under $$ 4(Ð and254 of the Act to designate USAC as

the administrator of the universal service program. See Changes to the Bd. of Directors of NECA,

13 FCC Rcd 25058,25065-66 (1998) ("NECA Changes").

The Commission was not authorized by Congress to delegate decision-making authority to

USAC. See id. at25131 (dissenting statement of Com'r Furchtgott-Roth).15r Accordingly, when

110 With specific exceptions not applicable here, the APA defines the term "agency" to mean "each authorþ
of the Government of the United States, whether or not it is within or subject to review by another agency
..." 5 U.S.C. $ 551(l). For purposes of the FOIA, the statute provides that "the term 'agency' as defined
in [$] 551 ... includes any executive department, military department, Government corporation,
Government controlled corporation, or other establishment in the executive branch of the Government
(including the Executive Office of the President), or any independent regulatory agency." Id. ç 552(Ð(l).
tst 1¡" Commission relied on $ 2005(b) of S. 1768, a supplemental appropriations bill adopted by the
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it designated USAC to be the sole administrator of the universal service support mechanisms, the

Commission emphasized that USAC's function would be "exclusively administrative." Id. at

25067. The Commission subsequently has not delegated its authority to "execute and enforce the

provisions of [the Act]," 47 U.S.C. $ 151, to USAC. See 47 C.F.R. S 54.702. Nor could it, insofar

as the Commission can only "delegate any of its functions ... to a panel of commissioners, an

individual commissioner, an employee board, or an individual." 47 U.S.C. $ 155(cX1). As the

Commission has recognized, "USAC is not itself an agency with enforcement powers." IBM

Corp.,zsFCC Rcd 11085, 1091 (I 13) (2010).

Because it is not a federal agency, USAC is not subject to the FOIA's disclosure

requirement. See 5 U.S.C. $ 552(a) ("Each agency shall make available to the public information

as follows ..."). Therefore, the exemptions to FOIA's disclosure requirement do not apply to

documents obtained by USAC. See id. at $ 552(b) ("This section does not apply to matters that

a.re ..."). Hence, documents compiled by USAC are not protected by the FOIA. Moreover,

because USAC is without lawful authority to enforce the provisions of the Act - and its statutory

authority to administer the Telecom Program is questionable at best - the records or information

that USAC compiles certainly cannot be characterized as having been o'compiled for law

enforcement purposes. "

The Commission has delegated law enforcement authority to its Enforcement Bureau

("8B"). See 47 C.F.R. $ 0.311. It is the EB that serves as the "primary Commission entity"

responsible for enforcement of the Act and "other communications statutes," the Rules, and the

Senate in 1998. See NECA Changes,l3 FCC Rcd at 25062 n.14,25066 nn.40, 47,25067 n.45. However, g

2005(b) was not included in H.R. 3579,the emergency supplemental appropriation bill that was passed by
Congress, having been eliminated in conference committee. See id. at25062 n.14. The Conference Report
expressly stated that its action should not be considered as expressing the approval of Congress of the
Commission's action in establishing one or more corporations to administer $ 25a(h) of the Act. ,See H.R.
Rep. No. 105-504, at 87 (1998).
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Commission's orders and authorizations. /d. $ 0.111(a). And within the EB, it is the USF Strike

Force ("Strike Force") that polices the "integrity of USF programs and funds." FCC Chairman

Wheeler Announces USF Strike Force,2014WL 3427571, at *1 (Jul. 14,2014) (*Strike Force").

It is the Strike Force that investigates possible violations of the Telecom Program Rules.

See Network Services Solutions, LLC, 3l FCC Rcd 12238, 12240-41 (2016). Staffed with

"experienced prosecutors, investigators, and forensic analysts,::152 16. Strike Force has both the

authority and the expertise to conduct enforcement investigations in accordance with federal law.

USAC has neither.

The Commission Should Decide that USAC
Is Not a Fçderal Asency Subiect to the FOIA

USAC appears to conduct itself as if everything it does is cloaked in confidentiality. USAC

certainly believes that it can hide behind the FOIA. USAC's misguided view that it can withhold

virtually any document in its possession under FOIA appears to be based on the Commission's

decisions in cases such as Daniel E. Riordan,22FCC Rcd 4316 (2007). There the Commission

held:

It is true that USAC is a not-for-profit corporation appointed by the FCC as the
"permanent Administrator of the federal universal service mechanisms." ... [T]his
fact does not render Exemption 7(E) inapplicable . ... USAC must act in accordance
with the Commission's orders, rules and directives, and it is clear that the FCC has
authorized USAC to review applications in the course of its administration of the
program. In this regard, USAC acts under the FCC's oversight and its actions
regarding applications are subject to FCC review. Thus, USAC's actions in
reviewing applications are performed under the FCC's authority to ensure that the
e-rate program is administered in accordance with all applicable law. Indeed, the
... document sought... was reviewed and approved by WCB. It is therefore an
agency record that was created or obtained by the FCC and is under the agency's
control. Therefore, we do not agree ... that Exemption 7(E) is inapplicable.ls3

ts2 Strike Force, 2014 WL 3427 57 l, at *2.

1s3 Riordan,22FCC Rcd at 4318-19 (fl 9) (quotingschools and Libraries (Jniversal Semice Support
Mechanism, 19 FCC Rcd 15808, 15810 (2004) (footnotes omitted).
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The fact that the Commission appointed or authorized USAC to administer the Telecom

Program, and to review applications for funding, does not make USAC a federal agency under the

FOIA. USAC is not a federal agency, primarily because Congress never authorized the

Commission to establish USAC as such or to subdelegate any authority to USAC to administer

any USF program. Because the Riordan line of cases were wrongly decided, the Commission

should decide that USAC is not a federal agency for the purposes of the FOIA. It should hold that

USAC could not withhold documents from ABS under FOIA.

il. DUE PROCESS AND THE EX PARTE RULES REQUIRED
USAC TO GIVE ABS THE DOCUMENTS IT REOUESTED

USAC must abide by the Rules when it reviews applications in the course of its

administration of the Telecom Program. See Riordan,22FCC Rcd at 431S (T 9) ("USAC must

act in accordance with the Commission's orders, rules, and directives" when it "review[s]

applications in the course of its administration of the program"). And USAC is obliged to ensure

that the actions are in accordance with "all applicable law." Id. Thus, USAC must comport itself

in accordance with the "fundamental notions of fairness implicit in due process." Home Box Office

v. FCC,567 F.2d 9, 56 (D.C.Cir.l977), cert. denied,434 U.S. 829 (t977).

USAC knew, or should have known, that the documents that ABS requested had been

submitted or issued in a contested "licensing" case under the APA1sa and a "restricted proceeding"

under $ 1.1203 of the Rules.lss For example, the Windstream Appeal contained allegations that

ts+ 1¡" APA defines "license" as "the whole or a part of an agency permit, certificate, approval, registration,
charter, membership, statutory exemption or other form of permission." 5 U.S.C. $ 551(S). Had the RHCD
granted their Form 465 applications, or approved funding for their FRNs, the HCPs would have received
"licenses" under the APA. The RHCD's decision to deny funding for the HCPs' applications, and the
appeal of that decision, constitutes "licensing," which is an "agency process respecting the grant, renewal,
denial, revocation, suspension, annulment, withdrawal, limitation, amendment, modification, or
conditioning of a license." Id. ç 551(9).
r55 47 C.F.R. $ 1.1208 (2017). See Change in Ex Parte Status of Requestsfor Review of USAC's Decision
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were damaging to the reputation of ABS and Mr. Speck, and Windstream sought relief that, if

granted, would be adverse to their interests. In particular, Windstream attempted to make ABS

solely liable for any violation of the competitive bidding rules by claiming (falsely) that it was

unaware that Mr. Speck was a consultant for the HCPs or that he was listed as a contact person on

the Form 465s.

USAC should have recognized immediately that ABS had the right to respond to

Windstream's contentions both as a matter of due process and elemental fairness. If that was not

the case, USAC was put on notice of ABS' due process rights by the ABS Appeal. One of the four

issues ABS raised was whether o'the RHCD deprived ABS of its due process right to have access

to the documentary evidence in the record."l56

The Commission's ex parte rules also entitled my clients to notice of what Windstream

had argued to USAC in the Windstream Appeal, and a meaningful opportunity to rebut

Windstream's evidence. The primary purpose of ex parte rules is to prevent "undisclosed

communications that taint the fairness of the administrative process because they convey

information to decision-makers that interested parties do not have the opportunity to rebut."

AT&7, Inc. and Deutsche Telekom AG,27 FCC Rcd 5618, 5620 (T 9) (2012). Since the purpose

of the ex parte rules is "[t]o ensure the fairness and integrity of its decision-making," 47 C.F.R. $

1.1200(a) (2017), the Commission is "principally concerned about ex parte violations that deprive

interested persons of notice and an opportunity to respond to the violator's presentations." Etr

Parte Complaint of Mørcus Spectrum Solutions, LLC,26 FCC Rcd 2351,2356 ffi l5) (2011).

with Regard to the State of Tennessee's Requestfor Discounts Pursuant to S 254 of the Communications
Act, 14 FCC Rcd 7707,7707 (1999) ("These requests for review are restricted proceedings under the
Commission's ex parte rules").
tse 635 Appeal at 3.
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Here, USAC should have been concerned that the Windstream Appeal was directed to the merits

and outcome of the proceeding, but had not been served on ABS and Mr. Speck.

USAC displayed a callous disregard for due process and the ex parte rules below. In order

to prevent USAC from disregarding due process in the future, the Commission should hold that

USAC violated due process and the ex parte rules below.

IV. USAC ERRED BY NOT ADDRESSING THE ALLEGATION
I.17 OF THE

ABS obviously succeeded in raising a substantial and material question of fact with respect

to whether Windstream violated $ Ll7 of the Rules. Yet, USAC ignored the issue. The

Commission must resolve the issue if it finds any merit to Windstream's argument that the

Commission should recover funds solely from ABS. ,Søe COMADs Appeal at 13. The facts show

that Windstream was involved in the alleged conflict of interest all along.

Respectfully submitted,

/s/ Russell D. Lukns

Russell D. Lukas

LurcRS, LlFuRre, GurrcRRpz& Sncss, LLP
8300 Greensboro Drive
Suite 1200
Tysons, Virginia 22102
(703) s84-8660
rlukas@,fcclaw.com

Attorneyfor ABS Telecom LLC and
Gary Speck

August 28,2018
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illllllttll Universal ServiceI lll AfJffrinrsïratrve Llù Rural Health Care Division

Admínistrator's Decísion on Rurar Heatth care program Appear

Via Electraníe and Certifìed Maíl

June29,2018

Mr. RussellD. Lukas
Mr. Jeffrey A. Mitchell
Lukas, Lafrrria, Gutierrez & Sachs, LLp
8300 Greensboro Dr.n Suite 1200
Tysons, VA22102

Cc: Ms. Darlene Flournoy
The Burke Center - West Austin Street
l40l W. Austin Street
Crockett, TX 75835

Cc Ms. Darlene Floumoy
Trinity Valley Community College
100 Cardinal Drive
Athens, TX7575t

Cc Ms. Darlene Flournoy
UTHSCT on behalf of ETIHN - Andrews Center
I174 East Lennon Avenue
Emory, TX75440

Re

DearMr. Russell Lukas and Mr. Jeffrey Mitchell:

The universal service Administrativecompany{usAC) has completed its evaluation of the Mayl^2:?aJ7.letter ofappear (Appear) subrninedbyLùr,æ, t ñ,rir, Guj¡enea & sachs, LLp on beharfofABS. Telecom, LLc (ABg]gg 
iq Managing rartn"a *. cro 

'oil. 
iih. ãpprii*"", *¿funding rcquest numbers (FRNs) that areìhÃubject ofthe At;ri; lisred in Appendices A and Band were submitted under fhe federal Universal Service nuraiirøtn care Telecommunications

Program (Telecom Pnogram) on behalfofthe following health care providers (HCpg: rrr" Èurf."

ABS Telecom LLC - Appeal of USAC,s
Decisio¡ for Funding Request Numbers and Applications Listed in
Appendices A and B

I Letter from Russell D. Lukar and JefÞey A. Mitchell, Lukas, Lafuria, cuticffez & sachs, LLF, on behalf of ABSTelecom, LLC, ro Rural Healrh Care Division, USAC (May f á, ZOf ZI iÁpp*"i).

700 12th srreet NW, suite 9ffi, washington, Dc 20oos - phone: (202177f'l02ú Fax: ea2l7764¡¡¡g0



Mr. Russell D. Lukas
Mr. Jeffrey A. Mitchell
Lukas, Lafuria, Gutierrez & Sachs, LLP
June29,2Ol8
Page2 of2}

Center - West Austin Street @urke), Trinity Valley Community College (frinity), and UTHSCT on
behalf ofETIHN-Andrews center (urHSCÐ (coilectivery, the Appúcants). 

-'

On March 13,2017, USAC denied all funding requests that arose from the FCC Forms 465
referenced in Appendices A and B, which coyered funding years (FYs) 2012 through 2016.2 ABS
requests that USAC reverse its denials ofthe frrnding rcquests listed in the Appendices.3 Because
ABS seeks a reversal of USAC's denial of funding, USAC considers ABS' request as an appeal
submitted on behalf of the Applicants.

USAC has reviewed the Appeal and the facts related to this matter and has determined that
Federal Communications Commission (FCC or Commission) rules and requirements support
the denials of the FRNs listed in Appendices A and B because the Applicants' selection of
Windstream Communications, LLC (Windsheam) as the service p.ouù-"r forthese funding
requests was not the result of a fair and open competitive bidding process, and was thereiore in
violation of the commission's requirements for the Terecom progiam.a

Facksround

The Telecom Program provides eligible HCPs with universal service support for the difference
between urban and rural rates for eligible telecommunications services, iuU¡."t to limitations

2 See Emails from Rural Health Care Division, uSAC to Darlene Flournoy, The Burke center - West Austin Street
et al. (Mar- 13'2017) (Administrator's Denials); Letter from Rural HealtþCare Division, USAC, to Darlene
Flournoy" The Burke Center - West Austin Street et al. (Mar. 13,2017) (Fufhcr Explanation of Decision).
3 .lea Appeal at l, I l. ABS also reguests that USAC grant ABS''requ"tifor.urtr¡,r'documents it requested on April
27,2a77, upon which USAC b¿sed its decision. See Appeal at 10. Because ABS' subsequently submitted a
Freedom of Information Act (FOIA) request for these documents to the FCC, which the p'Cc nas since addressed
and is under appeal, USAC does not address the request herein. ,See FOIA Request from Russell Lukas, Lukas,
Lafi¡ria, Gutierrez & Sachs, LLP, to FolA Ofüce, FCC (received May 24,z0li);t-ener from Kirk S. Burgee to
Russell Lukas' FOIA Conhol No. 2007-000672 (Sept. 8,2}|7);Application for Review ofFreedom oflnformation
Action, Russell D' Lukas, Lukæ, Lañ¡ria, Gutierrez & Sachs, Ll-p, tb FCc, FOIA Control No. 2007-000672 (oct.
31,2017); Amendment to Application for Review of Freedom of Information Action, Russell D. Lukas, Luk¿s,
Lafinia, Gutierrez & sachs, LLP, to FCc, FolA control No. 2007-000672 (May 17,2aß).
a See Requeslsfor Review of Decisions of the {Jniversal Service Administaìor by Hospmí Neworks Management,
Inc..Manchaca, Texas, WC Docket No. 02-60, Order, 3l FCC Rcd 5731,5733, para.4 (2016) (Hospital Networlø
Management Order) (citing Federql-State Joínt Board on tJniversal Semices, C'C Docket No. SO-+5, neport and
Order, 12 FCC Rcd 8776,9076,para. 480 (1997) {t}niversal Senice First Report and Order) (subsequ"nt hirtory
omitted) (requiring competitive bidding processes to be fair and open such thät no bidders receive anìnfair
advantage); Pramoling Telehealth ín Rarql America, WC Docket Ño. 17-310, Notice of proposed Rulemaking and
Order' FCC 17'164,2017 WL 6507162, at *28, para.100 (2017) (2017 RHC N\RM and Oider) (..[A] process that
is not 'fair and open' is inherently inconsistcnt with 'competitive bidding.') . Cf Schools and íibrrrt;t (Jnìversal
Servìce Support MechanÍsm, CC Docket Nos. 96-45 et al.,Thi¡d Report and Order and Second Further Notice of
Proposed Rulemaking, l8 FCC Rcd26912,26939,pan.ó6 (2003) (Schoots and Libraríes Third Report and order)
(stating ihat a rair and open competitive bidding process is ciitical'tò preventing waste, fraud, and abuse ofprogram
resources), See generolly,4T C.F.R. 54.603(a).
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Mr. RussellD. Lukas
Mr. Jeffrey A. Mitchell
Lukas, Lafuria, Gutierrez & Sachs, LLP
June 29, 201 I
Page 3 of20

set forth in the Commission's rules.s FCC rules require HCPs to competitively bid the
requested services and select the most cost-effective method of providing the requested
service.ó Specifically, each HCP must make a bona fìde requesi for eligible services by
posting an FCC Form 465 to USAC's website for telecommunications carriers to review.? The
HCP must review all bids submitted in response to the FCC Form 465 and wait at least 28 days
before entering into a service agreement with the selected service provider.8

The FCC further requires that the competitive bidding process be fair and open, and that the
process not be compromised by improper conduct by the applicant, seruice provider, or both
parties.e Accordingly, a service provider participating in the ðompetitive bidding pro"ér, cannot
be involved in the preparation of the applicant's technology plan, FCC Form 465, request for
proposal (RFP), or vendor selection process.r0 Consultants or other parties working ôn behalf of
the HCP who have an ownership interes! sales commission arrangonen! or other frnancial stake
with respect to a bidding service provider are also prohibited from performing any of those tasks on
behalf ofthe HCP.I1 The FCC has further clarifred that the individual lisþd ãs the contact person
on the FCC Forms 465 may not be affrliated with a service provider that participates in the bidding
process as a bidder.12 As the FCC explained, the contact p.oon can influence än applicant's
competitiv.e bidding process by controlling the dissemination of information regarding the services
requested. 13 For example, a contact person that has a relationship with a pnrspãctive iervice
provider may discourage pnrspective bidders from submitting a bid, exclude prospective bidders
from the bidding process altogether, orthe contact person may not provide information to other
bidders of the same type and quality that the contact person retains for its own use as a bidder.la

s See 47 C.F.R. $$ 54.602(a),54.604(b).
6 See 47 C.F.R. $$ 54.603(a), (b)(a), 5a.6ls(a).
7 See 47 C'F'R. $ 54.603; see also FCC Form 465, Health Care Providers Universal Service Description of Services
Requested & CertifÏcation Form, OMB 3060-0804 (Nov. 2012) (FCC Form 465).
8 47 C.F.R. $ 54.603(bX3).
e Hospital Networks Management Order,3l FCC Rcd at 5733, para.4.
t.o Id. (citing Schools and Libraries (Jniversal Service Support Mechanism ønd A National Broadband planfor Our
Future, Sixth Report and Order, CC Docket 02-6,25 FCC Rcd 18762,18799-800, para. 86 (2010) (schools and
Libraries Sixth Report and Order) ("an applicant violates the Commission's competitive bidding iuies if the
applicant turns over to a service provider the responsibility for ensuring a fair and open competiiive bidding
process").
tt Hospilal Networlæ Management Order,3l FCC Rcd at 5733-34 ,para.4 (citing Requestsþr Review of the
Decision of the Universal Semice Adminislrator by SEND Technologies, L.L.C., CC Docket No. 02-6, Otder,22
FCC Rcd 4950 (Wireline Comp. Bun2007) (SEND Order) (finding that where the applicant's contact person is also
a partial owner ofthe selected service provider, the relationship between the appticanfand the service provider
creates a conflict ofinterest and impedes fair and open competition).
tz Id. at 5742, parc.20 (citing Schools and Libraries Sixth Report aind Order, 25 FCCRcd at 18799-g00, para. g6
("an applicant violates the Commission's competitive bidding rules if the applicant tums over to a service provider
the responsibility for enswing a fair and open competitive bidding process")).
13 Id. at 5740,para. 17 (citing Requestfor Review by Mastermind liternet iánices, Inc., et al.,CC Docket No. 96-
45, Order, l6 FCC Rcd 4028,4033, para. l0 (2000) {Mastermínd Order)).
t4 Id.
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Further, the FCC has stated that any FCC Form 465 that lists as the contact person an employee or
representative of a service provider that also participates in the bidding process as a bidder oi is
ultimately selected to provide the requested seryices is deemed defective and any funding requests
arising from that form must be denied.rs

Annlicanfs' Fundins Reouepfs

Between April 20, 2012 andJme 2, 2}l1,theApplicants submitted FCC Forms 465 requesting
eligible services for FY 2015, which resulted in the selection of Windstream to provide service for
the FRNs listed in the Appendices.ló The contact person listed on each ofthe F-CC Forms 465 was
Mr. Speck, an employee ofABS.lT

Based on its rcview and investigation, USAC determined that the relationship between Windsheam
and Mr. Specþ the party who filed the FCC Forms 465 on behalf ofthe Applicants and whose
employern ABS, was listed as a vendor on at leæt one ofthe Applicants' service agreements with
Windstream, qeated a conflict of interest that impaired the Applicants' ability to non a fair and
open competitive bidding process for the FRNs listed in the Appendices.ls Therefore, on March

ts Hospital Nefworlø Management Order,3 I FCC Rcd at 5742, para. 20 (citing Mastermind Order,l ó FCC Rcd at
4032'pata.9)' See also Send Order,22FCC Rcd at 4952-53, para. 3 ("[l]n thó Mastermìnd Order,the Commission
held that, where an FCC Form 4?0 lists a contact person who is an emplóyee or representative ofa service provider
who participates in the competitive bidding process, the FCC Form 47b ij Cefective."¡. ln Ilospital Networl<s
Management Order,the FCC observed that the mechanics ofthe bidding processes in the ruraihealth care and E-
rate programs are effectively the same and that, like the FCC Form 470 in the E-rate program (i.e., the FCC Form
inviting service providers to submit bids in response to an applicant's request for serui"".-;, the'rurál health care
progtam's FCC Form 465 describes the applicant's planned service requirements, as well as other information
regardingtheapplicantanditscompetitivebiddingprocessthatmayberelevanttothepreparationofbids. See3l
FCC Rcd at 5741-42, para. 2A.
ì6 See FCC Form 465 No.43123237 for FY 2012 (Apr. 20, 2012);FCC Form 465 No. 43 123240 for Fy 2012 (Apr.
20,2012); FCC Form 465 No.43133868 forFY 2013 (May 16,2013); FCC Form465No.43l445tl forFy 2014
(May 29,201a); FCC Form 465 No. 43155659 for FY 2015 (June 1, 2015); FCC Form 465 No, 43155674 for Fy
2015 (June l,2015); FCC Form 465 No.43t55BB9 forFy 2015 (June 2,2015).
11 Id.
r8 On December 23,20|6,USAC sent information requests to Windstream and the Applicants requesting
clarification or additional information to address certain issues or deficiencies USAC iàenfified in the nrãAing
requests listed in Appendix A. See Email from Jeremy Matkovich, Program Analyst, USAC, to Darlene Florirnoy,
ETIHN Coordinator, Burke Center, Trinity, UTHSCT (Dec. 23, 2016); Email from Jeremy Matkovich, program
Analyst, USAC, to Tim Loken, Director Regulatory Reporting, Windsheam (Dec,23,ZOíO¡. In its response to
USAC's December 23,2016 information request, tvVindstream indicated that its monthly reóurríng ctrarges for each
funding requ€si included commissions paid to "Channel Partners" as compensation for ldentifin! and õringing a
çustomer to Windsheam. ,See Letter from Tim Loken, Director Regulatory Reporting, Windstreañr, to USAt, at I
(Jan. 6, 2017). According to Windstream's websitc, ABS Telecom, LLC tn* named one of Windstream,s ,.Elite
Channel Partners" in2014. .lee Windstream Website, Windstream Names 2014 Elitc Channel partners, avaílable at
httP;//new¡.winds-trea¡n.cqmlnews-releases/news-release-details/windstream-announces-?0l4.elite-chaÁ4g&partnerq
(last visited May 77,2018). Based on this information, USAC found that M.. Speck'rrõËas rhãiontaãip"rron
listed on the Applicants' FCC Forms 465 and affiliation with Windstream created a conflict of interest that tainted
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13,2017, USAC denied the funding requests because the Applicants' selection of Windstream as
the service provider for these funding rcquests was not the result of a fair and open competitive
bidding process, in violation ofthe FCC's requirements.le

ABS'Anpeal

On May 12,2017, ABS appealed USAC's denials ofthe FRNs listed in the Appendices.20 In the
Appeal, ABS acknowledges that it had a business relationship with Windstream, arising from an
agreement entered into in March 201l, under which ABS served as Windstream's'hon-exclusive
representative to solicit new business projects within Windshram's service area]2l
Notwithstanding this relationship, ABS argues that: (l) the Applicants and ABS were only subject
to the competitive bidding rules and certification requircments of Section 54.603 ofthe Telecom
Program rules, which do not require that the competitive bidding process be fair and open;2z ç2¡
neither the Applicants nor ABS violated any provision of Section 54.603 ofthe Telecom
Program;23 and (3) the Applicants did in faõt conduct fair and open compotit¡ve bidding
processes.2a We address each ofthese arguments below

ARGUMENT I - The Applicanß and ABS were only subject to the competÍtive bidding and
certification requirements of Section 54.603 of the Telecom Program rules, which do not
require that the competitive bidding process be fair and open.

First ABS argues that the Applicants and ABS were only subject to the competitive bidding and
certification requirements set forth in Section 54.ó03 ofthe FCC's Telecom Progam rules, which,
unlike the Healthcare Connect Fund Program (HCF Program), do not require that the competitive
bidding process be fair and open.25 To support its assertion, ABS cites tothe2}l2 HCF Order,in
which the FCC established the 9CF Program and codifred the fair and open competitive bidding
requirements for that program.2ó ABS argues that in establishing theHCF hogram, the FCC did
not amend the competitive bidding requirements set forth in Section 54.603 ofthe Telecom

the competitive bidding process for each of the funding requests listed in the Appendices. See Administrator's
Denials; Further Explanation of Decision.
re S¿e Administrator's Denials; Further Explanation of Decision. To the extent USAC provided ñrnding for the
FRNs listed in the Appendices, it sought recovery ofthose funds in a separate letter, .iee Emails from Rural Health
Care Division, USAC to Maribeth Everley, Windstream Communications, LLC (Oct. 23, 2017); Further
Explanation of Decision at 2, wr. 2-3.
20 See Appeal.
2t See ¡d. at 9; Attachment 3, Declaration, paras. I l-12.
22 See Appealat3-5.
23 See id. at5-8.
2a See id. at8-9.
25 See id. at3-5.
% See generalþ Rural Health Care Support Mechanism, WC Docket N o.02-60,Report and Order,27 FCC Rcd
166V8, 16678 (2012) (HCF Order).
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Program rules to require all entities participating in the Telecom Program to conduct a fair and
open competitive bidding process; and, therefore, USAC must conclude that ABS was only subject
to the competilive bidding and certification requircments set forth in Section 54.603 ofthe Telecom
Program rules.27

We reject ABS' arguments. Pursuatrt to Section 54.603 of the Telecom Program Rules, an HCp or
an authorized agent acting on behalf ofthe HCP must certiff, among other tñings, that: (l) the
requester is a public or non-profit entþ eligible to rcceive support; (2) the requester is physically
located in a rural area; and (3) the requested service will be used solely for purposes reasonably 

-

related to the provision ofhealth care services.2s While USAC agrees that the Applicants and ABS
acting on behalfofthe Applicants are required to follow these certification requirements, USAC
notes that the Applicants and ABS were atso required to conduct a fair and open competitive
bidding process pursuant to Telecom Program requirements.

Specifically, although the fair and open competitive bidding requirements have not been codified in
existing Telecom Program rules, the FCC has consistently held that the competitive bidding
process that results in the selection ofa service provider in the Telecom Pmgram must be fair and
op€n.2e The FCC also explicitly acknowledged- in the 2017 NPRM and Orãerthat the proposed,
formal adoption of rules codifying the fair and open standard for the Telecom hogram, as-
proposed in the NPRM, would merely codif its existing competitive bidding requirements,3o *d
noted that a prccess that is not "fairand open" is inherently inconsistent with "competitive
bidding.3r Further, the Commission has ãpplied the fair añd open competitive bidding requirement
in its decisions to determine whetherthe selection of an HCP's service provider in individual cases
complied with Telecom Program rcquirements, despite the lack ofa formal rule codifiing this
requirement.32 Therefore, USAC rejects ABS' argumørt.

ARGUMENT 2 - Neither the Applicanb nor ABS violated any provision of Section 54.603 of
the Telecom rules.

2? Appeal at 4.
28 47 C.F.R. g 54.603.
2e Hospital Networlæ Management Order,3l FCC Rcd at 5733, para.4(citingMastermind Order,l6 FCC Rcd at
4033,pata. l0). Seeid'at5731("TheprinciplesunderlyingthpMdstermind-orderandotherordórsaddressingfair
and open competitive bidding not only apply to the E-rate program (more formally known as the schools and
libraries universal servics program), but also to participants in the rural health care program.',).
30 See 2al7 NPRM and ordet a128, para. 100 ('iBccause we are mcrely proposing to rõdity on existing requirement,

f!Ç Program participanls that are already complying with our comperirive bidding rules siiould not uã impacted.').3t Ø. lciting llnìveysal Sentce First Report and Ordir, I2FCC Rcd 3776).
32 See, e-.q' Hospital Networlø Management Order,3l FCC Rcd 573 I (finding a violation of the Commission's
competifive bidding requirements where the Telecom Program applicant's competitive bidding process was not,,fair
and open"). See also id. at 5741,para. 18 n.84 (citing Møstermínd Order, 16 FðC ncd at 403ã-j3, para. l0
(concluding that a competitive bidding violation occurred despite the lack of a specific rule addresáing the facts at
issue)).
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Second, ABS argues that neither the Applicants nor ABS violated any provision of Section 54.603
of the Telecom Rules, and states that USAC's finding that the Applicants' selection of Windsheam
as their service provider was not the result of a fair and open competitive bidding process is either
inelevant or immaterial.33 Specifically, ABS asserts that Section 54.603 ofthe ióhcom hogram
rules does not prohibit anyone ftcm having a financial intelest in the selection of a selvice provider
or receiving a sales commission for any purpose; and, therefore, ABS could not have violated this
section ofthe rules.3a

As an initial matter, USAC's denial ofthe funding requests listed in the Appendices was not based
on a violation of Section 54.603 of the Telecom Program rules, but rather was based on a violation
ofthe fair and open competitive bidding requirements, which, for the reasons stated above, apply to
the Telecom Program and prohibit prtcisely the fype of relationship the Applicants' contact person
and ABS' employeg Mr. Specþ had with Windstream. As previously stated, the FCC requires
that the competitive bidding process be fair and open.3s Accordingly, consultants or other
parties working on behalf ofthe HCP who have an ownership interest, sales commission
arrangement or other financial stake with respect to a bidding service provider arc prohibited from
being involved in the preparation ofthe applicant's technology plan, FCC Form 465, request for
proposal ßFP), or vendor selection process.36 The FCC has further clarified that the individual
listed as the contact on the FCC Forms 465 may not be affiliated with a service providerthat
participates in the bidding process æ a bidder.37

Mr. Specþ by his own admission, acknowledges that he received sales commissions from
Windstream for identi$ing and bringing new business customers to it and that he provided
consulting serices to the Applicants, which included, among other things, identifying potential
service providers, preparing the FCC Forms 456 and 466, and assisting in the bid evaluation
process.3s It is precisely this t¡pe of relationship between an HCP's contact person and a service
provider that is prohibited given the contact person's ability to influence an HCP's competitive
bidding process by controlling the dissemination of information and potentially discouraging
prcspective bidders from submitting bids or excluding them from the process altogether,3e Based
on the record and application of FCC precedent, therefore, we affirm our determination that the

13 Appeal at 5-8-
34 Id. at6.
35 Hospital Networlø Management Order,3l FCC Rcd at 5733, para.4.
36 Id. (citingSchools and Libraries Sixth Report and Order,ZSiCC Rcd at 18799-800, para. 86 (,'an applicant
violates the Commission's competitive bidding rules if the applicant turns over to a service provider the
responsibility for ensuring a fair and open competitive bidding process,,).
37 Id. at 57 42, para. 20 (ciling Schools and Lìbraries Sixth Reporr and Order,25 FCC Rcd at I 8799-800, para. 86
("an applicant violates the Commission's competitive bidding rules if the applicant tums ove¡ to a service provider
the responsibility for ensuring a fair and open competitive bidding process',)).
38 Appeal at 9; Attachment 3, Declaration, paras. 9,ll-12,
3e See Hospital Networks Management Order,3l FCC Rcd at574e (citations omitted).
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Applicants' selection of Windsbeam as their service provider was not in compliance with the
FCC's Telecom Program rules and requirements.

ARGUMENT 3 - The Applicanb conducted fair and open competitive bidding proqesses.

Fìnally, ABS argues that the Applicants conducted fair and open competitive bidding processes.4o
To support its asseltion, ABS notes that it had "nonæxclusivé agreements with all the-
telecommunications carriers, co-ops and cable companies that served northeast Texas, underwhich
ABS would rcceive commissions for identif,ing and bringing a new business customerto the
carriers;" and, as a result, did not stand to benefit from theseÈction of any particular service
provider, "since it would be compensated by any service provider selecteã Ly the HCp.,'41 ABS
further states that all potential bidders were treated in the iame manner and had the same
opportunity to bid and that ABS 'lvas not called upon to take part in a bid evaluation and selection
process, because only Windstream tendered an actual bid.,,42 Accordingly, ABS argues usAc
must reverse its funding denials.a3

We do not concur with ABS' claim. As explained abovg FCC rules and requirements prohibit
consultants working on behalfofthe HCP who have an ownership interest, sales commìssion
anangement, or other financial stake with respect to a bidding service provider fiom being
involved in the preparation of the applicant's FCC Form 465ãr vendoi selection p.."rr,ãrong
other things.4a Mo¡eover, the indiviàual listed as the contact on the FCC Forms 465 may not be
affiliated with a service provider that participates in the bidding prccess as a bidder.as Tirat ABS
executed nonæxclusive agreements with other service providers and that Windstream was the only
provider to ultimatelytender a bid does not change the nature ofthe relationship between Mr.
Speck and Windsfteam, which created a conflict of interest that undermined the competitive
bidding process for all FRNs at issue - a relationship expressly prohibited by the FCò's rules and
requirements given the contact person's abilþto influence an HCP's compätitive bidding process
by controlling the dissemination of information and potentially discouraging prospective õi¿¿ers
from submitting bids or excluding them from the process altogether.aó flter"'for", based on FCC

ao Appeal at 8.
4t Id. atg.
42 Id. at 10.
43 Id.
aa Id. çciting Schools and Libraries Unìversal Semice Sapport Mechanism and A National Broadbond planlbr Our
Future, SixthReportandOrder,CCDocket02-6,25FCCRcd 18762,18799-800,para.S6(2010) (Schoolsand
Libraries síxth Report and order) ("anapplicant viotates thc commission'r co*p"ìitiue bidìing iuìes ifthe
applicant turns over to a service provider the responsibility for ensuring a fair and open competñive bidàing
process").
4.s 

.ld. ar. 5.!42, pan. 20 (citing Schools and Libraries Síxth Report and order,2i FCc Rcd at 1g799-g00, para. E6
("an applicant violates the Commission's competitive bidding rules if the applicant turns ovçr to a service provider
the responsibility for ensuring a fair and open comperitive uiãcing pror.ts;;).
a6 see Haspital Networks Managewen! oitler,3l Écc n"¿ rt szão lciurioíí omitted).

700 12th street NW Suite 9fi), washington, Dc 20005 - phone: (zo2l776ezoo Fax (202) 776{080



Mr. Russell D. Lukas
Mr. Jeffrey A. Mitchell
Lukas, Lafuria, Gutierrez & Sachs; LLP
June29,2018
Page9 of20

pr€cedent, we affirm our finding that Mr. Speck's dual role as the HCPs' consultant and
Windstream's sales agent crcated a conflict of interest that impeded fair and open competition, in
violation ofthe FCC's competitive bidding requirements.

Administrator's Decision on the Anne¡l

USAC is unable to grant the Appeal because Mr. Speck's dual role as a consultant forthe
Applicants and channel parfirer for Windsheam created a conflict of interest that tainted the
competitive bidding process forthe FRNs listed in the Appendices. Therefore, because the
competitivq bidding process that resulted in the Applicants' splection of Windsteam as the service
prcvider for these funding requests was not fair and open, in violation of the FCC's rules and
requirements,aT USAC denies the Appeal.

If you wish to appeal this decision or request a waiver, you can follow the instructions pursuant to 47
C.F.R. P^rt 54, Subpart I (47 C.F.R. $$ 54.719 to 725). Further instructions for filing appeals or
requesting waivers are also available at:

h ttp :llwww. u sac.org/about/abou.tlproeram - i nteqrity/appea ls. aspx.

Sincerely,

/s/ Universal Service Administrative Company

a7 See supranote4
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AppendixA

Appealed F"r 2015 F'RNs rncluded in usAC's rnformation Request*

Æ 
^lee Email from Jeremy Matkovich, Program Analyst, USAC, to Darlene Floumoy, ETIHN Coordinator, Burke

Center, Trinity, UTHSCT (Dec. 23,2016); Email from Jeremy Matkovich, program Analyst, USAC, to Tim Loken,
Director Regulatory Reporting, Windsheam (Dec. 23, 2016).

HCP
IYUMBER HCP NAME 465 No FRN SP NAME Rural

Rate
Urban
Rate

33149
The Bur{<e

Center - West
Austin Street

43t44429 I 580 I I 7
Windstream

Communications,
LLC

$21,700.00 $66s.00

33149
The Burke

Center - West
Austin Sfeet

43144429 ls80l t8
Windstream

Communications,
LLC

$21,700.00 s66s.00

33149
The Burke

Center- West
Austin Sheet

43144429 1s80r2r
Windstream

Communications,
LLC

$21,700.00 $66s.00

33149
The Burke

Center- West
Austin Sffeet

43144429 1580122
Windsheam

Communications,
LLC

$21,700.00 $66s.00

33t49
The Burke

Center - West
Austin Sheet

43144429 1580123
Windstream

Commurications,
LLC

$21,700.00 $66s.00

33149
The Burke

Center - West
Austin Street

431M429 1580124
Windsheam

Communications,
LLC

$21,700.00 $665.00

33r49
The Burke

Center - trVest

Austin Street
43t44429 l580l2s

Windstream
Communications,

LLC
$21,700.00 $66s.00

33149
The Burke

Center - West
Austin Street

43t44429 1580126
Windstream

Communications,
LLC

$21,700.00 $665.00

33149
The Burke

Center - West
Austin Sheet

43144429 1580127
Windsheam

Communications,
LLC

$21,700.00 $665.00
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Appendix A

Appealed ff 20ß FRI\ls Included in USAC's Information Requcstag

HCP
ITUMBER HCPNAME 465 No. FRN SP NAME Rural

Rate
Urban
R¡te

33149
The Burke

Center - West
Austin Street

43t44429 1580128
Windsheam

Communications,
LLC

$21,700.00 $665.00

33t49
The Burke

Center - West
Austin Street

43144r',29 1580r29
Windstream

Communications,
LLC

$21,700.00 $665.00

33149
The Bur"ke

Center - West
Austin Street

43144429 1s80130
Windstream

Communications,
LLC

s21,700.00 $665.00

33149
The Burke

Center - West
Austin Street

43144429 l580l3l
Windsftam

Communications,
LLC

$21,700.00 $665.00

33t49
The Burke

Center - West
Austin Street

43144429 I 580132
Windstream

Communications,
LLC

$21,700.00 $66s.00

33t49
The Burke

Center - West
Austin Street

43t55674 1s84689
Windstream

Communicationso
LLC

922,870.00 $665.00

26649
Trinity Valley
Community

College
43133868 15784il

Windstream
Communications,

LLC
$20,000.00 $6ó5.00

26649
TrinþValley
Community

College
43133868 1578412

Windsheam
Communications,

LLC
$47,963.97 $665.00

26649
Trinity Valley
Community

College
43133868 1578413

Windsneam
Communications,

LLC
$33,350.34 $665.00

26649
Trinity Valley
Community

College
43133868 15784t4

ï\¡indstream
Communications,

LLC
$3,526.50 $66s.00

7w 72th street NW suite 900, washington, DC 2flþ5 - phone (202) 776ezfD Fax (202) 776{080



Mr. Russell D. Lukas
Mr. Jeffrey A. Mitchell
Lukas, Lafuria, Gutierrez & Sachs, LLp
June 29, 2018
Page 12of 20

AppendixA

Appealed F I/ 2015 F'RNs Included in USAC's Information RequestÆ

HCP
NUMBER HCPNAME 465 No. FRN SP NAME Rural

Rate
Urban
Rate

26649
TrinityValley
Community

College
43133868 15784r5

Windstream
Communications,

LLC
$3,526.50 $665.00

26649
TrinityValley
Community

College
43144511 15784t6

Windstream
Communications,

LLC
$3,526.50 $665.00

26649
Trinity Valley
Community

College
43lMsn 1578417

Windstream
Communications,

LLC
$33,350.34 $665.00

26649
Trinity Valley
Community

College
43t445tt 1578418

Windstream
Communications,

LLC
$3,526.50 $ó6s.00

26649
TrinþValley
Community

College
43123237 1578419

Windsheam
Communications,

LLC
s3,526.50 $665.00

26649
Trinify Valley
Community

College
43123240 1578/;20

Windstream
Communications,

LLC
$3,985.50 $665.00

266,49
Trinity Valley
Community

College
43 155659 ls7842r

Windsream
Communicationq

LLC
$24,150.00 $66s.00

26649
Trinþ Valley
Community

College
43155659 15801 15

Windsheam
Communications,

LLC
$45,554.59 $66s.00

3447

UTHSCTon
behalfof
ETIHN -
Andrews
Center

43155889 157s203
Windstream

Communications,
LLC

$51,000.00 $66s.00

7fi) 12th Street NW suíte 900, washington, Dc 2ooo5 - phone: (zozl776-ozu Fax: (202) 77ffi080



Mr. Russell D. Lukas
Mr. Jeffrey A. Mitchell
Lukas, Lafuria, Gutierrez & Sachs, LLP
Jlurlre29,2018
Page l3 of20

Appendix A

Appealed F f 2015 FRI\s Included in USAC's Information Requesfs

AppendixB

Appealed FY 2012 - 2016 FRNs

HCP
IIUMBER HCP NAME 465 No. FRN SP NAME Rural

Rate
Urban
Rate

3M7

UTHSCTon
behalfof
ETIHN -
Andrews
Center

43155889 1578408
Windstream

Communications,
LLC

s51,000.00 $665.00

34447

UTHSCTon
behalfof
ETIHN.
Andrews
Center

43155889 1578409
Windstream

Communications,
LLC

$51,000.00 $66s.00

3447

UTHSCTon
behalfof
ETIHN.
Andrews
Center

43 I 55889 15784t0
Windstream

Communications,
LLC

$51,000.00 $66s.00

34447

UTHSCTon
behalfof
ETIHN-
Andrcws
Center

43 155889 t584974
Windstream

Communications,
LLC

$50,473.50 $665.00

F"r
HCP
No.

IICPName
FCC

Form 465
XRN SP Name

Estimated or
Commitment

Amount

2012 26649
TrinþValþ
Communþ

Colleee
43123237 12r0028

Windstream
Communications,

LLC
$28,615.00
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AppendixB

Appealed FY 2012-2016 trRNs

r"r HCP
No.

HCPName FCC
Form 465

FRN SP Name
Estimated or
Commitment

Amount

2012 26649
Trinþ Valley
Community

College
43t23237 1210032

Windstream
Communications,

LLC
$28,615.00

2012 26649
Trinity Valley
Community

Collese
43t23240 12r0038

Windsheam
Communications,

LLC
$33,205.00

2013 26649
Trinity Valley
Community

College
43123237 t332019

Windstream
Communications,

LLC
$34,338.00

2014 33149
The Burke

Center - West
Austin Street

43144429 t456999
Windsheam

Communications,
LLC

9250,384.44

2014 33t49
The Burke

Center - West
Austin Strcet

43t44429 r457000
Windstream

Communications,
LLC

$250,384.44

2014 33149
The Burke

Center - West
Austin Street

43t44429 1457001
Windstream

Communications,

LLC
9185,922.26

2014 33149
The Burke

Center - West
Austin Street

43144429 t457002
Windstream

Communications,
LLC

s246,3t3.12

20t4 33149
The Burke

Center- West
Austin Street

43144429 14s7003
Windstream

Communications,

LLC
s250,384.44

2014 33t49
The Burke

Center- West
Austin Street

4314/,429 14570M
Windsheam

Communications,
LLC

s2t4,421.32

2014 33149
The Burke

Center - West
Austin Street

43t44429 14s7005
Windstream

Communications,
LLC

s250,384.44

20r4 33149
The Burke

Center - West
Austin Street

43t4M29 t457006
Windstream

Communications,
LLC

$192,820.90
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AppendixB

Appealed EY 2012-2016 F'RNs

rr HCP
No.

HCPName Ì'cc
Form 465

FRN SP Name
Estimated or
Commitment

Amount

2014 33149
The Burke

Center - West
Austin Street

43rM429 1457007
Windstream

Communications,
LLC

ß250,384.44

2014 33r49
The Burke

Center - West
Austin Sfieet

43144429 1457008
Wíndstream

Communications,
LLC

$192,820.90

2014 33t49
The Burke

Center- West
Austin Street

43144429 14570t0
Windstream

Communications,
LLC

92t4,421.32

2014 33149
The Burke

Center - West
Austin Street

43144429 14570n
Windstream

Communications,
LLC

$180,493.97

2014 33t49
The Burke

CentEr - West
Austin Street

43144429 tM2@
Windstream

Communications,
LLC

s250,38/..44

2014 33149
TheBu¡te

Center - West
Austin Street

43t44ø,29 1462&6
Windstream

Communications,
LLC

$155,659.00

2014 33149
The Burke

Center - West
Austin Street

43t44429 1465687
Windsfream

Communications,
LLC

s72,604,62

2014 26649
Trinify Valley
Community

College
43123240 1455788

Windstream
Communications,

LLC
$39,846.00

2014 26ó/¡9
Trinity Valley
Community

Colleee
43t23237 t4s5793

Windsheam
Communications,

LLC
$34,338.00

2Al4 26&9
Trinity Valley
Community

Collese
43133868 1455796

Windstream
Communications,

LLC
$34,338.00

2014 26649
Trinity Valley
Community

Colleee
43133868 t455797

Windstream
Communicationg

LLC
s232,020.00

7w 72th street NW Suite 900, washington, Dc 2000s - phone: 1202)776-02clJ Fax: (202) 776{090
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Appendix B

Appealed f"f 2012 -2016 trRNs

r.Y HCP
No. HCPName FCC

Form 4ó5
FRN SPName

Estimated or
Commitment

Amount

2014 26649
Trinity Valley
Community

College
43133868 1455798

Windstream
Communications,

LLC
$34,339.00

2014 266/,9
Trinity Valley
Community

College
43133868 t456t24

Windstream
Communications,

LLC
s392,226.48

2014 26649
TrinþValley
Community

College
43133868 1456125

Windsheam
Communications,

LLC
9567,587.64

20t4 266/9
TrinþValley
Community

College
43t44511 t4s6t26

Windstrcam
Communications,

LLC
s392,224.09

2014 26il9
Trinity Valley
Community

College
43t44511 1456997

Windstream
Communications,

LLC
$538,675.08

2014 26649
Trinity Valley
Community

College
431445t1 t4s6998

Windstream
Communications,

LLC
$281,820.00

2014 26649
TrinityValley
Community

College
43144511 1462637

Windsfream
Communications,

LLC
$34,338.00

2014 26649
TrinþValley
Community

Collese
431445t1 1462640

Windstream
Communications,

LLC
$34,338.00

2Aß 2664¡9

TrinþValley
Communþ

College
43133868 1578414

Windstream
Communications,

LLC
s34,338.00

2At5 26649
Trinþ Valley
Community

College
43r33868 1578415

Windstream
Communications,

LLC
$34,338.00

20t5 26649
Trinity Valley
Communþ

Colleee
43144511 15784t6

Windstream
Communications,

LLC
$34,338.00

700 12th Street NW, suite g00, washington, DC 20005 - phone: (202) 776-0200 Fax: (202) 776{080
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AppendixB

Appealed f"f 2012 -2016 trRNs

F"r HCP
No.

HCP Name
FCC

Form 465
FRN SP Name

Estimated or
Commitment

Ämount

20ls 26649
TrinityValley
Community

Colleee
431445n 1578418

Windstream
Communications,

LLC
$34,338.00

2015 26649
Trinity Valley
Community

Colleee
43 I 55ó59 1578419

Windstream
Communications,

LLC
$34,338.00

2015 26649
TrinþValley
Community

Colleee
43 I 55659 t578420

Windstream
Communications,

LLC
$39,846.00

2016 33149
The Burke

Center- West
Austin Sfreet

43144429 t697877
Windstream

Communications,
LLC

9252,420.00

2016 33149
The Burke

Center - West
Austin Street

43r44429 t697940
Windstream

Communications,
LLC

s252,420.00

2016 33149
The Burke

Center - West
Austin Sheet

43144429 1697941
Windsheam

Communications,
LLC

s252,420.00

2016 33r49
The Burke

Center- West
Austin Street

43144429 t697946
Windstream

Communications,
LLC

s252,420.00

20t6 33t49
The Burke

Center - West
Austin Street

43144429 1697947
Windstream

Communications,
LLC

s252,420.00

2016 33r49
The Burke

Center- West
Austin Street

43144429 t697948
Windstream

Communications,
LLC

9252,420.00

20r6 33t49
The Burke

Center - West
Austin Street

43144429 1697949
Windstream

Communications,
LLC

s252,420.00

2016 33149
The Burke

Center - West
Austin Street

43144429 1697953
Windsheam

Communications,
LLC

9252,420.00

700 12th Street NW, Suite 900, Washin$on, DC 20005 - Phone: (2021776.{/200 Fax: (202) 776{080
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AppendixB

Appealed F"f 20U -2016 FRNs

F"Y
HCP
No.

HCP Name
FCC

Form 465
TIRN SP Name

Estimated or
Commitment

Amount

2016 33149
The Burke

Center * West
Austin Street

43144429 1697954
Windstream

Communicationq
LLC

s252,420.00

2016 33t49
The Burke

Center - West
Austin Street

43144429 1697958
Windstream

Communications,
LLC

s252,420.00

24rc 33149
The Burke

Center - West
Austin Street

43144429 t697959
Windstrearn

Communications,
LLC

s252,420.00

2016 33149
The Burke

Center - West
Austin Sheet

43r44429 1697960
Windsheam

Communications,
LLC

ß252,420.00

2016 33149
The Burke

Center - West
Austin Sheet

43144429 1697961
Windstream

Communications,
LLC

s252,420.00

2016 33t49
The Burte

Center - West
Austin Street

43144429 1697963
Windstream

Communications,
LLC

s252,420.00

2016 26649
Trinity Valley
Community

College
43123237 1698106

Windstream
Communications,

LLC
s34,338.00

2016 26649
Trinity Valley
Community

College
43133868 1698108

Windsheam
Communications,

LLC
$34,338.00

2016 2ffi9
Trinity Valþ
Community

Collese
43133868 16981 l0

Windstream
Communications,

LLC
s232,020.00

2016 266/¡9
Trinity Valley
Community

College
43133868 1698112

Windstream
Communications,

LLC
s567,587.@

2016 26649
Trinity Valley
Community

Collese
43 I 33868 1698r l8

Windstream
Communications,

LLC
s392,224.08

700 12th Street NW Suite 900, Washington, DC 20005 - phone: (202l776.{¡2W Fax: (202) 776{10A0
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AppendixB

Appealed FY 2012-2016 FRNs

FY HCP
No.

HCPName FCC
Form 465

FRN SPName
Estimated or
Commitment

Amount

2016 26649
Trinity Valley
Communþ

Colleee
43133868 t698t2t

Windsheam
Communications,

LLC
$34,338.00

2016 26649
Trinity Valley
Community

Colleee
43t445t1 t698125

Windstream
Communications,

LLC
$34,338.00

2016 26649
Trinity Valley
Community

Colleee
431M'tl 1698130

Windstream
Communications,

LLC
s392,224.08

2016 26649
Trinity Valley
Community

College
431445n 1698134

Windstream
Communications,

LLC
$34,338.00

2016 26649
Trinþ Valley
Communþ

College
43155659 1698138

Windsheam
Communications,

LLC
$281,820.00

20t6 34447

UTHSCTon
behalfof
ETIHN -

Andrews Center

43155889 1697880
Windstream

Communications,
LLC

$604,020.00

2016 3M47

UTHSCTon
behalfof
ETIHN -

Andrews Center

43155889 1698227
Windstream

Communications,
LLC

$604,020,00

2016 3M47

UTHSCTon
behalfof
ETIHN -

Andrews Center

43155889 1698229
Windstream

Communications,
LLC

$604,020.00

24rc 34447

UTHSCTon
behalfof
ETIHN -

Andrews Center

43155889 1698230
Windstream

Communications,
LLC

$604,020.00

20t6 34447

UTHSCTon
behalfof
ETIHN.

Andrews Center

43155889 t698233
Windsbeam

Communications,
LLC

s597,702,00

700 12th street NW, suite 9fi), washington, Dc 20005 - Phone: (202l.776-0200 Fax: (202) 776-0080
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DECLARATION

I, Gary H. Speck, do hereby declare and state as follows:

l. I anr the Managing Partner and Senior Design Engineer of ABS Telecom LLC

("ABS"). I have beeû a partner in ABS since July 2006. Prior to July 2006, I worked as a

Tschnical Sales Engineer for AT&T (formerly SBC and Southwestern Bell Telecorn) for four

yearun and as a Systenrs Engineer for Mcleod USA for two years. I have 23 years of experience

in the telecommunication industry. My technical certifications have includecl Cisco Certified

Design Profcssional, Cisco Certified Network Professional, Microsoft Certifiecl Systems

Engineer, and Microsoft Certified Professional and Intemet.

2. I am preparing this declaration to suppoÍ the appeal that ABS plans to file with

the Universal Service Administrative Co. ('USAC') seeking review of the decisions of its Rural

Heatth Care Division ("RHC[)") to deny all the funding requests that arose from the FCC Forms

465 ("Form 465s") that were filed on behalf of The Burke Center - West Austin Street ("Burke")

and Trinity Valley Cornmunþ College ("Trinit¡i"), as well as the Form 465s that UTHSCT

(University of Texas Health Science Center at Tyler) filed on behalf ETIFIN (East Texas

Interactive Healthcare Network) - Anrlrews (Andrews Center) ("UTHSCT"). Burke, Ttinity,

and UTHSCT were seeking universal seryice support for health care providers ("lICPs") under

the FCC's Telecommunications Program ("Telecom Program"). I will refer to Burke, Trinity,

and UTHSCT collectively as "the HCPs," ol individually as a "HCP."

3. I have reviewed the material that Warren Lai of CFT Filings LLC emailed to

Jeremy Matkovjch of USAC on January 5, 2017 in response to Mr. Matkovich's request for

infonnation regardíng Trinity (HCP 26649), Burke (HCP 33149), and UTHSCT (HCP 34447).

The material included a document entitled "Response to USAC Inquiry dated" 1212312016." t



have personal knowledge of the f¿cts set forth in that document and I believe that they are truc

and correct, And because those facts are in the record before USAC, I will not repeat or address

thcm in this declaration.

4. ABS is a network design and tcchnology distribution company. We design

telecom solutions for businesses and pricc them using our access to over 100 service providers

nationwide. We price the solution aoross multiple vendors to obtain thc best pricc and service

level available for the customer. We present the options available to the customer, bring together

the providers with the customers for contracting, and assisi with the irnplementation of the

solution and troubleshooting throughout the term of the contract between the customer and the

service provider(s).

5. As I understand it, ETIHN was â project of the Nofiheast Texas Consortium of

Colleges and Universities. ETIIIN described itself as a voluntary collaboration of seven HCps

tltat serve 50 rural northeast Texas counties. It provided satellífe teleconferences tor nurses and

physicians and continuing education for medical professionals in the rural comrnunities.

Trinity, Burke, Andrews Center, and UTHSCT were members of ETIHN. UTI{SCT served as

an agent and coordinator for ETIHN. My rnain contacts with ETIHN was its Dfu.ector, Dr.

Mickey Slimp, and its Coordinator, Darlene Flournoy.

6. In 2010, I lcatïed that ETIHN desperately needed telecommunicarions facilitics

and services to deploy a network linking HCPs in northeast Tcxas. f met with Dr. Slimp and he

explained the difficulty ETIHN was experiencing in finding telecommunications carriers willing

to provide service to the small rural communities where the HCPs operatcd. I informed Dr.

Slimp that ABS was a broker of telecommr¡rications services and had relationships with almost

every telecommunications service provider in northeasf Texas (including regional cable

2



companies and regional co-ops) that was capable of providing the serviccs and facilities that the

HCPs would require. I told him that I could ictentifu potential servicc providers that would

potentially function as a patchwork of providers to provide a point to point data solution, ¿nd

could provide engineering assistance to the HCPs based on my knowledge of existing fìber and

points ol prcsence in the region. I had just completed assisting the City of Rusk with the

technical compononts of their 2010 grant application for the BTOP Program, and through that

process had conducted extensive research into the providers and capabilities ofthose providers in

tire region.

7. During our conversations, I shared with Dr. Slimp my unique qualification as a

regíoual expert, which included a vast knowledge of the assets, including the location of regional

back haul/meet points. held by some of the smaller providers in the region that stemmed frorn

my years at Mcleod USA and AT&T. The East Texas telecommunications landscape is unique

due to its patchwork of small local providers and LATAs. ETIHN had not been successful in

obtaining services requíred in the region due to this disjointed structure and extreme rural

locations. The geographical location of the HCP sites required circuits would likely cross a wide

range of LATAs and incumbents.

8. As I understand it, prior to engaging my services, ETIHN had unsuccessfully

searched for multiple years for providers willing to service these rural sites. l)r. Slimp initialiy

provided a list of the potential sites to research for connectivity. This search was unsuccessful,

as it had consistently been for ETIHN over the years. No providers were willing to do a capiøl

outlay (CAPX) for build out, so the only remote possibility was an operations cost (OPEX)

model with the cost included in the monthly recurring cost. The region had a large number of

exffcmc remotc low density areas, which present two difficulties to the service providers: (a)

3



lack of population density for fi¡ture retail sales, and (b) extreme hardwarc and physical network

equipment requirements (including routers, sw.itches, long haul repeaters, right of way permits

and taxes for using right of way, and fiber). The rnajor telecom carrier models (AT&T, yerizon,

Qwest, etc.) overcome this hurdle by using a rule of thumb of 250,000 people. If the 250,000

population density is not met, regional intra-LATA providers, co-ops and cable companies fill in

gaps by providing subsets of service, These regional providers are small and can only provide a

few options, like low speed internct or phonc lines. The regional providers are essentially

landlocked, as they don't have a path out of the LATA or LATAs they cover. This results in tl-re

last resort of extreme long distance data design callecl Back l{aul to Meet Point, which is

incredibly expensive, and likely cost prolribitíve, for the customer. My extensive knowledge

allowed me to request targeted individual case basis (ICBs) that were beyond the ability of the

direct provider sales team, as well as offer technical guidance to the provicler's internal

engineering group during the process if requested. These regions require design solutions that

include blended nefworks of regional (intra-LATA) and inter-LATA providers, a process fhat

typically takes 6-12 months to complete and is extremeiy difficult to obtain provider to

participate.

9. As I recall, I advised Dr. Slimp that the HCPs should consider apptying for

funding ltnder the Telecom Propgam. I agreed that ABS would provide consulting serviccs to

ETIHN and the HCPs that would include: (a) identification of potential service providers; (b)

general advice and guidance about the Telecom Program; (c) formulation of requests for

proposals; (d) preparation and certiftcation of the necessary Fonn 465s and the FCC Forms 466

("Form 466"), 466-A ('"Form 466-A") and, 467 ("Form 467"); and (e) assistance in the bid

evaluation process.

4



10. The HCPs authorized ABS in writing to act on their bchalf before the FCC in

matters related to the Telecom Program, to submit Form 465s, Form 466s, Form 466-As, and

Farm 467s to the RFICD on their behalf, and to make the certifications required by those forms.

t I. I informed Dr. Slimp and the FICPs that ABS had non-exclusive agreements with

all the telecommunications carriers, co-ops and cable companies that served northeast Texas,

under which ABS would receive commissions lìor identifying and bringing a new business

customer to the carriers. Dr. Slimp and the HCPs appreciated the fact that ABS could provide

consulting services to them for a nominal fèe, because ABS would bc cornpcnsated by the

sen'ice providers. Certainly, ABS's technology distribution agreements did not create a conflict

of interest that could ntaterially affect the competitive bidding process, ABS would not stand to

benefit from the selection of any particular service provider, since it would be compensated by

any service provider selected by the IICP.

12. In March 2011, ABS entered into a dealer agreement with Windstream

Communications, Inc. ("Windstream") and its affiliates under which ABS would serve as

Windstream's non-exclusive representative to solisit new business projects within Windstteam's

se|ice area. In 2010, Windstream had acquired Q-Cornm, of which wholesale/retail provider

Kentucky Data Link was an asset but not yet incorporated into the Windstream design model.

The fiber routes owned by Kentucþ Data Link ctosely matched the HCPs desired routes

belween LATAs and carriers, co-ops and cable companies. Entering into the Windstream dealer

agreement was the only way to explore the option of utilizing those routes. The agreement and

any services provided to business customeß solicited by ABS were to be govemed by

Windstream's tariffs and price lists on f,ilc with federal and state regulatory agencies.

Windstream was to pay ABS a commission for new projects that it had solicited.

5



13. To the best of my knowledge, the HCPs always complied with the Telecorn

Pro gram's competitive bidding and certi fi cation rcquirements.

14. Each one of the I{CPs participated in a competitive plocess by completing Form

465s that I signed, certified, and submitted to the RHCD. In each instance, I certified that that

the I'ICP was: (a) a public or non-profit entity; (b) either a community mental health center or a

post-sccondary educational institulion offering health care instruction, including a teaching

hospital or medical school; anct (c) physically located in a rural area. I also certified that rhe

requested selices would be used by the HCP solely fbr purposes reasonably related to the

provisiou of health care services or instruction that the HCP was legally authorized to provicle

under Texas law, and that the services would not be solcl, resold or transferred bv the HCP in

consideration of money or any other thing of value.

15. The RFICD posted all reviewed and approved Forni 465s that I submittecl on its

website. Aftel the Form 465 rvas posted, the RHCD seut confirmation of the posting to the HCP.

The FICPs always waited at least 28 days tiom the date on which their Form 465s were postecl on

the RHCD's website before making a commitment with Windstream, the only service provider

ftat submitted a bid to them.

16. After one of the HCPs selected Windstream to be its service provider, I signed,

certified, and'subnritted a Form 466 to the RHCD. In particular, I certified to the RHCD that the

HCP had selected the most cost-etTective method of providing the requested services, where the

most cost-effective service was defined as the service available at the lowest cost after

consideration of the features, quality of transmission, reliability, and other factors that the HCP

deemed necessary for the service to adequately transmit its health carc services.
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17. I was able to certify that the HCPs had selected the most cost-effective service

available, because I knew that there was no other service availablc. Windstleam was the only

carrier that was willing to provide the point to point data services that the HCPs needed.

18. Prior to each competitive bid process, ABS and the HCP solicited intcrest in

bidding from all carriers that had the capacity to provide the services that the HCp was

considering to determine if there was ¿ viable service solution. These carricrs include<t ACC

Busincss, Zayo Group, Nitel, Suddenlink Business, and Windstream.

l9' During each competitive bid process, ABS provided exactly the same information

to each potential service provider, and it responded ìn a timely manner to any follow-up

questions from potential bidders. ABS never did anything to discourage or prevent a potential

seryice provider from submitting a bid. Nor did it clo anything that could have discour.aged or

prevented a service provider from bidding.

20. As it turnecl out, ABS played a purely administrative role ìn the cornpetitive

bidding processes. It was not called upon to take part in a bid evaluation ancl selection process

for the simple reason that only Windstream tendered an actual bid. If a competing service

provider had tendered a lower bid than Windstream's, such a bidder would have been selected by

the HCP.

21. Throughout the entire process, Windstream was av/are that ABS was both one of

its so-called "Channel Partners" and a consultant f'or the HCps.

22. ABS was not involved in the negotiation of the contracts that the HCPs executed

with Windsfream. Under its agreement with ABS, Windstream was to provide service to the

HCPs either at ifs tariffed rates or in accordance with its price lists.

7



23' The RHCD found that my rolc as ths contact pcrson listed on the Form 465s and

ABS' relafionship with Windstream undennined the "fair and open" competitive bid<ting

processes th¿t lead to the selection of .Windstream 
as the service provider. Based o¡ its

erroneous finding of fact that I had a "conflict of interest" that allegedly violated the FCC's

rules, the RHCD deemed the Form 465s to be "defectivs" and it denied all the associated fi.rnding

requests' The RHCD's action led the HCPs to terminate their relationships with ABS, ancl the

RHCD's finding that ABS was involved in conduct that violated the FCC's rules has severely

clamaged its professional reputation in northeast Texas where it does business.

I declare under penalty of perjury that the foregoing is true and correct. Executed on

May 10,2017,

ty,
Gary H. k
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DECLARATION

I, Çharles Bates, do hereby declare and state as follows:

I' I was employed as a Channel Sales Manager for Windstream Communications

("Wirrdstream") from September 2010 through December 2014. My assigned region at

Windstream included the Southwest states. I established a new sales relationship with ABS

Telecom, LLC ("ABS") in 2011, and continued to serve as the Windstrearn Channel Manager

assigned to ABS untiì my departure frorn Windstreom in December 2014, I have been employed

in the indushy as a Channel Manager for 13 years,

2^ I am preparing this declaration to support the appeal that ABS has filcd with lhe

Universal Scrvice Administrative Co. ("USAC") seeking review of the decisions ol its Rural

Health Care Division ("RHCD") to deny all the funding requests that arose from the FCC Forms

465 ("Form 465s') that were frled on bchalf of The Burkc Center - West Austin Street ("Burke')

and Trinity Valley Conrnunity College ("Trinity"), as well as the Form 465s that UTHSCT

(University of Texas Health Science Center at Tyler) fìled on behalf ETIHN (East Texas

lnteractive Healthcare Network) - Andrews (Andrews Ccnter) (*UTHSCT"). Burke, Trinity,

and UTHSCT were seeking universal service suppofl for health care providers ("HCPs") under.

the FCC's Telecornrnunications Program ("Telecom Program"). t will refer to Burke, Trinity,

and UTHSCT collectively âs "the HCPs," or individually as a *HCp."

3. In February 2AI1,I contacted Gary Speck with ABS to try to establish a ne\,v

channel sales relationship. In the course of the conyersation about the services i co¡ld ot't.er

through Windstream, Gary Speck mentioned a potential project in a rural region that he had been

ulrable to find a provider to service. The project was for the ETIHN. As I undcrstand it, ETIHN

was a project of the Nor¡heast Texas Consortium of Collcges and Universities. ETIHN



descdbed itself as a voluntary collaboration of scvsll HCPs thal scrve 50 rural northeast Texas

counties' It provided satellite teleconferences for nurses and physicians and continuing

education for medical professionals in the rural commrurities. Trinity, Burke, Andrews Cenrer,

and UTHSCT were members of ETII{N. UTHSCT served as an agent and. coordinator for

ETIHN. My main contacts with the ETIHN was its Director, Dr. Mickey Slimp, and its

Coordinator, Darlene Floumoy.

4- Through multþle telephone calls and emails in February and March 201l, Gary

Speck provided site information for the initial project, Trinity, and requested verification that

lV'indstream would be interested in bidding on a project under the Telecom Progtram. He

informed me that Kenhrcþ f)ata Link (''KDL"), å recent acquisition of Windsheam, covered

nine of the 16 original sites provided by the HCP, which put V/indstream in a unique position of

owning assets oapabfe of servicing the needs of the HCP. Prior to exploring the specilìc

opportunity and submitting information inlenrally for pricing or engineering, Gary Speck

requested that I obtain approval foom Windstream's legal department that we could proceed with

this opportunity through Windstream's Channel Program. Gary Speck informed me that ABS, in

their role as Consultant for the HCP in the Telecom Program, would be filing the required FCC

Forms 465s, 4ó6s and 467s. Gary Speck also repeatcdly told me that the project would be

submitted for open bídding through the USAC websitc, and that the winning bid would be

selected based on lowest price, I was aìryar€ that Windstrcam would only reccive the conhacts

for service if they wcrc sclccted as the lowest bidder after the 28-day open bid window.

5. In Fcbruary 2011, I spoke with my supervisor Michelle Katllacek, AVP of

Indirect Sales, about the opportunity. We contacted an atto¡ney in Windstream's legal

depafiment who was designated to handle USAC issues and explained the opportunity and ABS,s
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involvement. rvVe infonned Windstream's attomey that ABS would be seiving as Consultant fur

the HCP and as such, would be filing the documentation with USAC on behalf of the HCP. We

shared all the infonnation that had been provided by ABS regarding the opportunity and the

process. After reviewing all the infonnation and responding to all quostions from \Mindstream's

legal department, we were given their authorization to proceed with bidding on the opportunity.

6. In March 2011, ABS enteted into a dealer agïeement with Windstream and its

affiliates under which ABS would serye as Windsheam's non-exclusive represeutative to solicit

new busincss projects within Windstream's service area. Windstream was to pay ABS a

cornmission for new projects that it had solicited,

7 ' During the first week of May 201 1, Gary Speck informecl me that hc hacl hled thc

initial Form 465 for the HCP, providetl ths HCP and fìting numbers so that we could track the

Form 465, and confirrned the open bid window had begun. I obtained quotes fiom our internal

engineering departnrent and submittcd a bid f'or the seryices on behalf of Windstream, I was

informed that Windstrean was awarded the contracts after the open bid window ended.

8. In June 201 I, Windstream's legal department began direct contract uegotiations

with Dr. Slirnp and the HCPts attorneys. Windstream's legal department workecl directly with

the HCP's attomeys for nine months to draft a mutually acceptable contïaçt form. Thc first sct of

the contracts for the HCP were signed on March 19,2012.

9. On Dccembcr 13,2011, Michelle Kadlacek and I traveled to Tyler to meet with

Dr Slimp and Gary Speck to discuss Windstrcam's interest in obtaining the business. During the

course of that meeting, Gary Speck informed Dr. Slimp that he would be filing the rlocnmcnts

with USAC on their behall and that he would be paid by Windstream as a channel parhrer.

J



10. Throughout the enti¡r proc€ss, Windsfrç.am walr awûrc that ÀllS was tnth onc ¡r1'

its so{å¡led "Channel Pa¡tncrs" and a consultani for the HCPs.

I l. Gary Spcck spcciñcally informed me and my supe.rvisors at the beginning of'each

open bid for the HCPs that thc Form 465 Windsf¡cårn wrr¡ considering bidtling on had tren

submined to LJSAC by him in his role as Consultant for the HCP. My supervísors and I were

aware that hc would be receiving arrd rcviewing all bids on behalf of rhe HCPs.

12. ABS was not involvcd in the negotiatioo of the conEacts thar the IICPs executed

r,rirl¡ lVindsream. Under its agrcement with ABS, Windgtream wa¡¡ to prôvide service to the

HCPs either ¿t íts ùrrift€d ¡ales or in acconlance witt¡ its price lists.

I declare under penalty of perjury that the forcgoing is tue and cor¡ect. Execuled on

Ssptember 12,2017.

Botes
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DECLARATION

I, Gary H. Speck, do hereby declare and state as follows:

l. I am the Managing Partner and Senior Design Engineer of ABS Telecom LLC

("ABS"). I have been a partner in ABS since July 2006.

2. I am preparing this declaration to refute statements asserted in the appeal

documents ("Appeal") filed by Windstream Communications, Inc. ("Windstream") on May 11,

2017 the Universal Service Administrative Co. ("USAC") seeking review of the decisions of its

Rural Health Care Division ('RHCD") to deny all the funding requests that arose from the FCC

Forms 465 ("Form 465s") that were filed on behalf of The Burke Center * West Austin Street

("Burke") and Trinity Valley Community College ("Trinity"), as well as the Form 465s that

UTHSCT (University of Texas Health Science Center at Tyler) filed on behalf ETIHN (East

Texas Interactive Healthcare Network) - Andrews (Andrews Center) ("UTHSCT"). Burke,

Trinity, and UTHSCT were seeking universal service support for health care providers ("HCPs")

under the FCC's Telecommunications Program ("Telecom Program"). I will refer to Burke,

Trinity, and UTHSCT collectively as "the HCPs," or individually as a 
*HCP."

3. ABS filed an appeal on May 12,2017 with USAC seeking review of the decisions

of its RHCD to deny funding to the HCPs. I provided a declaration that was fïled in support of

ABS' appeal. Because the facts set forth in my prior declaration are in the record before USAC,

I will not repeat or address them in this declaration.

4. I have reviewed the Declaration of Charles Bates dated September I2,20I7. I

have personal knowledge of the facts set forth in that document and I believe that they are true

and correct.



5. I established my sales relationship with Windstream in February 2011. My

Channel Manager with Windstream was Charles Bates. He served as my Channel Manager until

December 2014, when I was reassigned to Zachary Mungeer. As Channel Manager, Mr. Bates

served as my primary contact with Windstream. ln February 2011,I spoke with him about the

initial sites for the HCP, and requested he determine if Windstream would consider participating

in a project through the Telecom Program. From the genesis of this relationship, rrlVindstream

\ryas aware of ABS' role as consultant for the HCPs. (Attachment A)

6. Through conversations and emails with Mr. Bates in February and March 20ll,I

provided site lists, disclosed my role as consultant for the HCPs and explained that I had been

unable to find other providers to consider servicing the sites due to their rural location. I

provided an ovsrview of the Telecom Program. I disclosed that as the consultant, I would be

filing all the documentation with the Telecom Program on behalf of the HCPs. I also outlined

the open bidding process, and informed him that I would be accepting bids from any provider

who expressed interest. I also explained the selection criteria demanded that the lowest bid win

the contract, and that Windstream could submit a bid but would not win the business if it was not

the lowest price. I requested that Mr. Bates discuss this matter with his intemal supervisors and

legal teams to make sure he had approval for the project to move forward before many hours

were invested in exploring Windstream's participation.

7. In early March 2011, Mr. Bates informed me that Windstream Legal had

reviewed his request and approved the project, ABS subsequently entered into a channel partner

agreement with V/indstream on or about March 15,2011, under which ABS would serve as a

non-exclusive representative of Windstream. ABS would be paid a commission on any new

business that it brought to Windstream.
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8. The Dealer Agreement (or "channel partner agreement") between ABS and

Windstream contained the following provision :

Dealer shall comply with all laws, rules and regulations applicable to Dealer's or
Windstream's business and Dealer's performance of its services hereunder.
Dealer shall promptly Windstream with all information which Windstream may
request from time to time in connection with Dealer's obligations under this
Agreement. Dealer shall not make any representations or warranties regarding the
Services provided by Windstream.

9. ABS never breached its agreement with Windstream. At all times, ABS complied

will all laws, rules and regulations applicable to its business or that of Windstream. In particular,

ABS never violated the competitive bidding and certification requirements of Section 54.603 of

the FCC's rules. That rule did not prohibit ABS from serving as a consultant for an HCP at the

same time it was one of Windstream's "channel partners."

10. On or about May 5,2011, I informed Mr. Bates that the Form 465 opening the

Telecom Program's competitive bidding window had been approved and was now posted by

RHCD. I requested that Mr. Bates submit a bid for the services listed during the open bid period,

and provided the HCP number and Form 465 filing numbers assigned by the Telecom Program

for tracking and his internal capture of the business. I reiterated that his bid would only be

selected if it was the most cost effective bid. At the expiration of the open bid period,

Windstream was the only provider who had expressed an interest in bidding on the project.

1 I . On December 13, 2017, I traveled to Tyler, Texas to introduce Mr. Bates and his

supervisor, Michelle Kadlacek, to Dr. Mickey Slimp, the HCP representative for the project.

Our conversation included a discussion of the role each party in the process and outlined the

fltlings that ABS had already filed and anticipated filing with RHCD, namely Forms 465,466s

and 467s. I also repeated the disclosures to the HCP that ABS would be compensated by

Windstream as a sales agent in the form of commissions on the contract value.

J



12. Windstream and the HCP signed the first contracts for the Telecom Program in

March 2012 after their legal representatives worked together for nine months to reach a mutually

acceptable contract. I was not a party to any of those negotiations, nor was I a party to the

contracts,

13. It was my practice to notify my Windstream channel manager (initially Mr. Bates,

and subsequently Mr. Mungeer) by telephone or email when I filed the Form 465 so they could

locate the form on the RHCD site and consider bidding on the listed locations (Attachment B).

My channel manager was directly informed that ABS was initiating the open bid period with the

Form 465 in its role as consultant for the HCP. My channel manager was also informed that it

was a competitive bidding process, that Windstream was simply beíng considered for the project,

and that it was not guaranteed of being selected by the HCP. I disclosed each time that if

multiple bids were submitted, the winning bid would be selected based on price after the end of

the open bid period.

14. As it turned out, ABS played a purely administrative role in the competitive

bidding processes. It was not called upon to take part in a bid evaluation and selection process

for the simple reason that only Windstream tendered an actual bid. If a competing service

provider had tendered a lower bid than Windstream's, such a bidder would have been selected by

the HCP.

15. Under the terms of ABS' channel partner agreement with Windstream, ABS

received commissions in the amorurt of l6Yo on monthly recurring revenue from contacts

attributable to ABS prior to July l, 2015, not 20Yo as stated in the Appeal. (Attachment C)

16. In January 2015, ABS was engaged by Hunt Regional Emergency Medical Center

("Hunt") as a consultant to act on their behalf in the Telecom Program. On or about February

4



Il, 2015,I filed the Form 465 and it was posted by RHCD. Windstream bid on the sites listed

for service, and was the only bid received. As the only bidder, Windstream was awarded the

contracts. As part of the contract negotiations between Hunt and Windstream, Hunt requested an

addendum ("Addendum") that outlined additional terms. Pursuant to Windstream's request, I

provided a draft of some sample language that was requested by Hunt. (Attachment D) Mr.

Mungeer, my assigned channel manager at that time, took the draft and terms to Windstream's

legal department for review and approval. On March 30,2015, Mr. Mungeer sent me a copy of

the final Addendum, which had been rewritten and approved by Windstream's legal department.

Such Addendum, executed by Windstream on April 8, 2015, states that ABS would "submit to

the Rural Healthcare Program the documentation required to obtain the difference between the

Rural and Urban Rates." (Attachment E) James E. Pearce, a member of Windstream's executive

team, was copied on that email with the attached Addendum.

17. The terms in the Addendum were repeated in documents prepared for the addition

of two more Hunt sites in February and March 2016.

18. In August 2017, Hunt representatives emailed to me a copy of correspondence

they had received from USAC regarding a review of their Form 465 filings, as well as the

responses filed by Windstream (Attachment F). In response to inquiries into the January 16,

2016 Form 465 Application Number 43160643, Mr. Loken, Director of Regulatory Reporting,

stated that Windstream had become aware that ABS may have been acting as a consultant for

another customer around that time. Mr. Loken also stated that at the time of bidding,

Windstream's govemment support team understood that Hunt had engaged PEM Filings as their

consultant.
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19. I submitted the Fonn 465 for Hunt on January 16, 2016. I subsequently called

Mr. Mungeer, who was ABS's Windstream çhannel manager, and told him that I had submitted

the Form 465 for Hunt, and I asked that tvVindstream bid on the Hunt project, Since he had been

ABS' channel manager since late 2014, W, Mungeer obviously Lrnew that I represented a

Windstream cha¡rnel partner.

20. Thloughout the relationship with Hunt, Vy'indstream employees were aware of my

role as consultant for Hunt. I repeatedly explained to my sales mânager that I was tiling the

Form 465s, and as the consultant, would be unable 1o discuss pricing or provide ilformation on

any other bids received during the competitive bid window. I was not privy to Windstrearn's

intcrnal processes and, therefore, I cannot address what departments Mr. Mungeer cngaged to

review thc Hunt bid, nor the infomation he presented to thcm.

21. In May 2016, ABS sent a letter to Windstream seeking ressission of the

termination letter dated April 19, 2016, asserting that ABS did not violate the terms of its Dealer

Agreement. ABS advised Windstream in its lettcr on May 18, 2016 that ABS had transferred all

consulting services t'ot tlre Telecom Program to an unrelated thù'd party in an effort to reach a

mutually agreeable solution and to avoid any perceived or actual organizational conflicts of

interest in future dealings.

22. As latc as September 14, 2016, Windstream was willing to reinstate ABS as a

"Channel Pal'tnst" so long as ABS indernnified Windstrsam in the amount of $5 million.

However, Windstream dicl not agree that ABS shorrld also continue to serve tlie HCP as a sales

agent. (Artachment G)

23, Throughout the entire process, Windstream was aware that ABS was both one of

its so-called "Channel Parlners" and a consultant for thE HCPs.
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9t11t2Q17 ArucHunxr A

AB$Tdecom Amy Speck <amy@abstelocom,net>

Charles as the Attorney completes the review we have profect that needs attention
2 messeges

Gary Speck <gary@abstelecom.net> Mon. Feb 28, ZO11at 4:02 pM
To:''Bates, Charles" <Charles.Bates@windstream.com>
Cc: nWomac*, Beth" <beth@abstelecom.net>, Gary Speck <Gary@abstetecom.nel>

Chories,
ABS Tclsco¡n LLC hos bcen rctoined to sollclf blds for a lorgc n¡ral ùl¿dicql Troining nctwork. of lh¿ 16

sitcs Wind strcom (KDL) covers 9 . Con you stort the bid proc?ss Now? on thc lSth morch i will nol b¿ qbl¿
to give any gridoncc on pr'icing FTC. Buf if we hqva o dcsþn ond príce structur¿ in plocc b¿fore thc lSth we
only hove to wcfl fon 28 bfd period 1o end. Attoched ís th¿ sltc llsf os w¿ll os ihe Ethcrnet Sperds for the
remolgs.

Gary Speck
Business Development
o) 972-407-0063
F)214-291-5901
Gary@abstelecom,net
www,abstelecorn.net

dl NETnet Rural Health Slte tnformation 02251l.xls
70K

Bates, Charles <Charles.Bates@windsteam.com>
To: Gary Speck <gary@abstelecom.nat>

fue, Mar 1,2011 at 9:30 AM

Charles Bates
Dislrict Dealer Manager
Çha¡les. bates@s,indslraam.com
Cell - 281-900-4667
Fax- 864.335-0ô82

From: Gary Speck [mailto: gary@a bstelecom. netJ
Senft Monday, February 28,20L1 4103 PM
To: Bates, Charles
Gc Womack, Beth; Gary Speck
SubJect Charles as the Attomey completes the review we have project that needs attenHon

lQuoted t6xt hldden]

The information contained in this message, including atlachments, may contain privileged or confìdential ínformation that
is intended to be delivered only lo the person identilied above. lf you are not the'intenJed recipient, or fhe pereon
responsible for delivering this message to the intended reciplent, Windstresm requests that you immediately nolify the
sender and asks that you do nol read the messâge or its atlachments, and that you delete hem without co¡iying ór
sending them to anyone else.

lt2
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8115t2017 Art¡,cnuprr B

Cnl,,il Amy Speck <amy@abstelecom.net>

Hunt Regional Emergency Medical Genter at euinlan
1 message

Amy Speck <amy@abstelecom.net> Thu, Feb 12,2015 at 6:30 pM
To: "Mungeer, Zyhary Wlliam" <Zachary.Mungeer@wlndstreem.com>, Jason.Dishon@windstream.com,
George.Easley@w¡ndstream.com
Cc; Gary Speck <Gary@abstelecom.net>

The Form 465 for Hunt Regional at Quinlan was submitted to the RHC today. They assigned HCp# 42OSg to the site.
Please make sure you capture lhis proiect ae an ABS Telecom projèct. Gai tras átreacy had this design approved and
Zachary has ICB pricing.

Thank you.

Best,
Amy Speck
ABS Telecom LLC

https:/lmall.google.com/mall/u/O/?ul'26llr.932cegf b0dSlsver.z3kHgZM/VLOs.en.&vþwrpt&q-mu*""rOr0hunt&qs=true&s63¡sþ=qgsrylth=t4bO05E.,. i/1
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Iltrs anre¡ldÈcl tçtnnì'ssron plan.¡9çç¡¡65 cffocllve on Jt,ly I 20ll! ( Flfechve t)ale'! an<! ¡rtrÈby sufte,scr,Dl¡ äll l)r¡o. coil¡rlìlrsronplans anrlrçr agrcefllenls. irrçluditlg trtt nol lnrrlêd lu any Ëxlrrbrl À e¡r' Exhit¡rt e u*n iuç¡ori lr¡ rhe ljhanns¡ parlner irrieeme nt nnytlfe¡ence rn tlltt Chafltlel Parll:ai Agreg¡rreol lrl fj'fl collrrrrs'orr ¡rlå' ,rxh,brtr s¡jil hÊleÞy hÕ rr|(lc so,cly lo lh¡s arnÊrì{fr.,d,:lomnl,9S,o¡ì F:att

Stanclard CP Csmmlgsíons
Fot all sales- obta'ned on ol pnÕr to the Elfecltrie Date lhat are ¡ncludr:d n Chaonel partners FF16 comp plan and âny åddrt,onalte¡,r¡tes t,Jdec, lo l¡ose exrslrng ãcr:ounl9 ôt elr3trng s¿,v¡r)e arr.rri!3${fs ('€lrrllrtg salas.}, channel p¿rrlr¡er'rq,ll ¡ecslve a ácmrn¡ss,o,.,Itle of srxtêor! pÊrce¡rt (l8e/n) orl M0rrllrly BrllecJ Ro'¡¿¡ue exç,rtll for tlostäo sr¡trrrìc¡ns seÅi¡.cs (rnctudrnp uüaa$}, whrch shal tle pa.d
lo (lralllyrlQ CPi Bl tJ conuil'.,s¡oÍ r¿llÉ Õf llfleÈn per,:4nl (lgo/qf ¡rn l,trJnlhiy Blflcr¡ l?evonilÀ . and 3% on CpE NRüs .,

Notvr'llnslândlng lhe loregotng oi ðny other te¡nìs ¡n ilìis coaímlsston plan ,n ï'1e event that the lota: Mûnlhly Brl¡sd Reveoue deñvedfrom Cha,ìnel Psrlner's Ëx¡slrng Sales decfeases lo ¿tn amoLjnt ies-s lhan $j00.00000 Cheítnet pälners commissron llased Õn
Ex;slinq Saies wrll dccteûse rn accorri wlh lhe loilownq lalrle

Monthly Eilfed Revenue

$5,000 - $r+,ws
gF,0,oo. $?g,eee
$3-0,000 * $4e,99S
$50,000 - $7
$7s,99Q_:-T-99,.999

s100,000 * $124,99SJ
ql2q,qqo - $14s,see
$1q0,q*09 - q1z"1J?gg

$1 75,000 - $224,S99
$225,000+

Commission Rate All Services
ExcÊpl CPE & WHs

11o/o

12%
13%
l4%
t5%
16%

t7%
t8%
19%
20%
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corniniss¡on rate of lrfÌeer perceri {15%) on Mônlh¡y grlled Revenu¿ ' ancj 3zs on cpE ¡lRCs ,.

ln the evenl tllal the lotal Monthiy Bìlìed Revenuê dcíved l'ro,n both EXrsting ¡;âte., ån(j t,lew Sales trì tnl¡ aggr0q¿te decreases to arramount less than 5225 0c0 00 Chanrrel Pafiner's conrrnrssiorl baserJ on Ne,,',i$¡les wrll dr?crÐase rn âccÕrd \uth lhe ðÞove labie
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Re'/tlrrlE doÈs rlol rncktde ony usagc-Þ¿ts€;d chãl(|gs" CpENRCsonlytnclwrethe_onê.lrmo,:hãrgegtorCljEanddonot,ncludelaxes ler6ìtn61tûrìchatges.natnten,¡ncepl¿lnsard
lhërt âssoclateú chotges and olhe¡ lired rfl')ntlìly sgryrcd liles but Inst8âd shalt be only lhe Þais charge loi 3pE ln ilo evr¡ni sirail thef'')rRnll5s¡on3 pard by u¡ll(tslreânt fo¡ å pÐrltcular acconnt for cPE saies be paid unleis lhe niargrn oil such sale rs grsíter lhan ?0?o(,rtlÊsg ollBn'v¡$e dpprÛve{l tn YltltlC on afl indivtdual cáse bas¡s by lhe Direclor or channeiMarkeling al Wrndstream For cÌarrty, ÇpENFI(;s (lo n(¡l cot¡nt tol.rârrJ lhe MBñ ilr€slìolds

.'CHANNEI-By i;-. ,..|'-'',;W'---".'
Name ét,.1 ',//. --s2., 

/<'rrtre /þ/+lr4.c:,\^ !ßt'LrrA' _Date ,Ìr7r,{Ç/ d.n, s'-
4üW,.t¿

¿[t¿ilr

t

¡iame

Trlle

0ote

i[¿qi*-, Dtbl:¿
4!t0f

9



Arr'¡rcrtu¡:nr D

Letter of Memorandum and Understandlng
(Businesr Agreement|

This business agreement pertâins to and involves the following part¡es:

W¡ndstream
16479 Oallas Parkway

Addison, Tx 75001

ABSTelecom LLC

6505 W. Park 8lvd.
5u¡te 306, f 130
Plano, TX 75093

Hunt Regional Medic¿l Center
4215 )oe Ramsey Blvd

Greenville, IX754QI

This buslness agreement applles to followlng proposals for a term of 60 months:

Proposal: 353356
Opportunity lD: 427160
Hunt Regional Medical Cente r is responsible to pay d¡rectly to Wlndstream the equ ¡va lent of the U rban Rate
($665/month), ABsTelecomwlll subm¡ttotheRural Healthcareprogramthedocumentationrequiredtoobtâinthe
difference between the lJrban Rate and the Rural Rate ($46,33s.60/monthl. Such amounts would be pald directly to the
carrierfromtheRHCprogrâm. HuntReg¡onalmustrespondwith¡na2daywindowtoallRHCprogramrelatedrequests
from the USAC, PQA, ABS Teiecom and/or Windstream or thls Business Agreement is voíd.

Proposal: 353368
Opportunity lD: 427174
Hunt Reglonal Medical Center is responslble to pay d¡rectly to Windstream the equ lvalent of the Urban Rate
(S665/month), ABSTelecomwlllsubmlttotheRuralHealthcareprogramthedocumentâtionrequiredtoobtainthe
differencebetweentheUrbðnRateandrheRural Rate($41,626.20/monthl, Suchamountswouldbepaìddirec.tlytothe
carrier from the RHC program. Hunt Retional must respond within a 2 day window to all RHC program related requests
from the USAC, PQA, ABS Telecom a nd/or Windstream or this Euslness Agreement is void.

Proposal: 353370
Opportunity l0: 427194
Hunt Regional MedicalCenter is responsible to pay directly to Windstreðm the equivalent of the Urban Rate
($665/month), ABsTelecomwillsubmlttotheRuralHealthcâreprogramthedocumentationrequiredtoobtainthe
differencebetweentheUrbanRateandtheRuralRate(540,055. o/month). suchamountswouldbepalddirectlytothe
carrierfromtheRHCprogram. HuntReg¡onalmustrespondwithlna2daywindowtoallRHCprogramrelatedrequests
from the USAC, PqA, ABS Telecom and/or Windstream orthis 8usíness Agreement is void.

Hunt Reglonal Medical Center Windstream Communications

5i¡nature Shnature

Þr¡nt d Nâñ.. Printed Name:

Tifl¡: Title:

Date:

ÁBS Telecorn LLC

çbñrlrrrô.

Pr¡nted ryam€:
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Arr¡,cnnmNr E

Amy $peck <amy@abstelecom.nel>

OK...we got epproval on the letter you sent ovor for Hunt
1 message

Mungeeç Zachary William <Zaahary.Mungeer@windslream.oom>
To: Gary Speck <gary@absteleoom.net>, Amy Speck <amy@abstelecom.n6t>
Cc: "Pearce, James Edward" <James.Pearce@windslream.com>

Mon, Mar 30, 2015 at 10:03 AM

However legal requires it to be in Windstream legal addendum formât so that it ties to the agreement
fornally. Let me know if there are any issues with this

Enclosed is a blank copy as well as a Windstream executed copy to get the ball rolling.

Zachary Mungeer

,.: ' .: 1. ;tt '.:- '': :; ':, 'ì;1.,'i--,:':

'lê47ú llallas Parkwal" rA:j,1is¡r¡: lX ;50t11

zachary.rrurrçteêr€Jw¡ndstr'ea:¡.conr i www.w ¡ldsi;'e¿l¡r¡business cr.:nt

t: :)7 2 ".jt)t :23.i.ð | rr¡ {i4tj,62't,.úr¡4 tt I 4 i9 _34.1 32ri4

windstrenm

This email messâge and any attachments are for the sole use of the intended recipient(s). Any unauthorized review, use,
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AppEti{putq TqsFRvlcE TERtr{s ANp coNDtTtoNs

This Addendum is entôrad between Windstream and its affilíates ("Windstroam") Hunt Memorial Hosp¡tal District
("Customer") Proposal Numbers 353360, 353368 and 353370 and amends the Windstream Service Terms and
Condftjons ("Agreernents") entered b€tween Windstream ãnd Customer (',part¡€s").

Proposal: 353366
Opportunity lD: 427160
Hunl Memorial Hospital District is responsible to pây d¡rectly to Wlndstream the equivatent of the Urban Rate
($665/month). ABS Telecom will subrnit to the Rural Heallhcere progråm the doôumentalion required to obtain the
difference belween the Urban Rate and the Rural Rat6 (S46,358 60/month). Such amounts woutd be pald d¡recüy lo the
carrierfrom the RHC program. Hunl Memorial Hospital D¡str¡ct musl respondwithin a 2 day windowto att RHC program
related requests from the USAC, PQA, ABS Telecom and/or Windstream or lhis Business Agreement is void.

Proposal: 353368
Opportunity lD: 427174
Hunt Memorisl Hospital District is responsíble to pay directly to Windetream th€ equival€nt of the Urban Rate
($665lmonth). ABS Telecom w¡ll submit to the Rural Healthca¡e program the documentalion required to obtain the
difference between the Urban Rate and the Rural Rate ($41,628.Z0/month). Such amounts would be paid dir€otly tô the
carrier from the RHC progtam. Hunl Memorial Hospital Oistrict must respond urithin a 2 day window to all RHC program
related requests from the USAC PQA, ABS Telecom and/or Windstream or this Business Agreement is void.

Proposal; 353370
Opportunity lt: 427194
Hunt Memoríal Hospital Distrìct is responsible to pay directly lo Windstream the equívalent of the Urban Rate
($665/month). AES Telecom will submit to lhe Rural Healthcare program th€ documentation required to oblain the
dífference belwe€n the Urbân Râte ând the Rural Rate ($40,055.40/monlhi. Such amounts woufd be paid directly to the
carr¡erfrom the RHC progrârn. Hunl Me¡noriel Hosp¡tal Diôtrict must respond within a 2 day windowto all RHC program
related requests from the USAC, PQA, ABS Telecom and/or Windstream or this Business Agreement is void,

RATE INCREASES

Windstream and Customer agree that nolwithslanding anylhing to the contrâry in the Agreement, ¡f during the Torm of the
Agreem€nl Windstream increases Customer's monthly recurring charges for thê Services be¡ng provided under lhe
Agreement (or, in the case of long distance servlces, the per minute charge for the such servlcos) by any amount ebove
the arnounts set forth in Custome¡'s sígned proposal executed contemporaneously with this Agreement, Cuslomer shalt
have lhe rlghl, upon thirty (30) days written notice, to terminate the Agreement wilhout liabillty othor than payment for
Servicês rendered lhrough the termination date. The foregoing righl shall not apply to changes to, additions of and/or
increages in appl¡cable fe€$, taxes and other government-mandated charges.

GOOGLE

Windstream and Customer hereby agree that Agreement Section ll, Google shall be deletecl in its Bntirety, as well as
ãny feferences to Google throughout lhe Agreement.

LOSS OF RURAL HEALTH9ARE FUilptNo.

Windstream and Customer hereby agree thât Cuôtomer shall have the right to canoel o¡ reduce any and all Seryices at
any time without llablllty for Liquidated Damages due to reduclion or loss ol Rural Healthcare program funding forn lhe
Universal Service Adrninistrative Company ("USAC') appointed by the Federaf Communications Commission ('FCC').
Cuslomer nay câncel or rêduce Se¡vices upon at leest thirly (30) business days' wrilten notice to Windstream in the
event tunds fot Service becorne unaveilable/reduced or in the event of exlgent clrcumstance. Custom€r shall pay
Windstream for all charges for Services íncurred prlof to âny such canoellalion or reduct¡on.

Pâge I of¿
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INDE.MNITY.

Windstream änd Cu$lomer hereby agree thatlhe followlng ehall be lnserted at the bsginning of Agroement Secllon 17.
lndrmnlty:

To the extent allowed by lhe laws of the State of Texas,.. '

The Agreement not6d abovo and this Addendum constltutes the Partie6' entire âgr€ement. To the extent there is a
confilct betw€en this Addendum and the Agreement, thíB Addendum controls,

Ïhís Addendum may be executed in several counterparts, and all counlerparts so execut€d shall conslitute one bindlng
agreement on tne Parti€s hereto and €ach ôxacut€d counterpãrt shall be deemed an orlginal. Facslmlla signatures shall
be accepled as valld and bindlng for all purpoees.

Windstrearn and Cu6tomer €aoh aver thel tho signetorl€s lo this Addendum below have aulhority to sign thls Add€ndum

Hand-writlen modiflcatlons to this Addendurn ars not blnding on eilher Windslream or Customer,

Hunt Memoriel Hospltal Ðistrlct Wlndstr€am and itB affillatês

By..- By:
ñame:
Tltlo: 'fitlc'

Pagê 2 ol 2
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Rural Health Care Telecommunications Progtam - [nformation Request

Date:

Program:

Funding Year(s):

Health Cæe Provider (HCP) Narne(s):

HCPNumber(s):

Funding RequesT Numbe(s) (FRNs):

FCC Form 465 ApplicationNumber(s)

08-01-2017

Telecommunications Program

2015

Hunt Regronal Medical Center at Quinlan
420s5

1585279,1585298

43160643

The Rural Health Care (RHC) Telecommunications Program provides eligible health care providers
(HCPÐ rvith str¡lport fo¡ the diflerence between urban and n¡rai rales for eligible telecommunications
services, subjeot to limitations set forth in the Commissionns rule.s. HCPs request firnding through the

RHC Telecomrnuoications Prograrn by submítting an FCC Form 466 on which theyprovide the

monthly ruban and rural rate for fi¡nding requests for base rate suppott (i.e,, the differenoe betwcen the
urban and mral rates), or mileage charges for firnding requesis for mileage-based support for the

requested service. LICPs thaf reqtrest basc rate support are required to submit suppofting
documentation for the plovided urban and nual rate.s.

FCC rules require HCPs to conduct a competitive bidding prooess for eligible servicas by submitting
an FCC Form 465, cousidcring all bids received, wailing 28 days bcfore selecting or signilg a contact
for eligible services, and selecling the most cost-effective method of providing the supported service.l

ACTION RNOUIRIiI)

To ensure that FCC rules requiring a lair and competitive bidding proccs$ havç been met, USAC is
perfonning due diligence on the competitive bidding process for FCC Form 465 Application Number
4316A6ß.

Please submit a complete list of any and all channel allia¡lce members, clrannel parbrers, and/or sales

contractors paid or othenvise cornpensated by Windsheam Communications, T lC in connection wìîh
the competitive bidding process for FCC Form 465 Application Number 43160643, The list should
be provided on Windsteam Communications, LLC's lette¡head and include a statement, signed by an

authorized offlrcer, ccrti&ing on bchalf of Windstream Communications, LLC thal the information
provided is true, accurate, and complete to the best of the officer's knowlulge æ of ttre date ofhis or
het signahue,

If Windstrcam Communications, LLC is unable to provide tbe certification abovg please provide an

explanation speciþing the reason(s).

r see 47 C.F.R. 95 s4.603(a). (b)(4), sa.6$(a) (20151.
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Please suhmit yor¡r respotrses to these inqrdries by no later than fourtcen (14) calendar days from the
datc of this lettcr'. Failure to provide tho requesled information within this time frame will result in
denial of the funding request.
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l{¡r,ui licrrItl¡{ ¡r¡'í. Ir:l{rçulììtl_.1.U!"1¡-{¿¿l{ii)n:j i,tir.q¡.il1i¡ Ilrl(rt!tl:t-tj¡::! tie-t¡r.,,r::L

.lrtio¡l l{cr¡rrit.ccl

Itlqtse strl:¡tllit a ctttlr¡rlele lisl ot'an¡'ancl ail chanrrr:r alliancc illculbcrs, ohlrr¡rcl paltrlcrs.ilutli(¡l siìlus cr'rllltílultrl'r ¡ratti 0r olhc¡'rvisc {ir)qllì(:nr-lllc(l h1, \Àiirtlstreatì,ì ('t¡nilllLuic¡rfinr:s,
I I (' irr .u¡rr'ìr:ç'r¡r)rr r','irl¡ trrr. u(lìlfx:ririvc birlrlrrt¡; pror:css ri.rr ¡;1,1_, ¡;,,,,,rr .1(r5 r\rrrrliu¡rti¡rrrNrtlrlller '1 1I(rlJô'l.l' Ihc list slt,,¡ikl h,, ¡rrrrvirlcr'l orr witrtlslrsil¡u c'0rlrilrrrttrr:trtir¡¡rs. l.l.("rItlilr'rltc¡rr.l ¡rrrrl ili,,:lrrÍc ir $liltclri:tìI. rigntrl by nrt arltlrorizcrl t.,ilìccL, (:drtifi,irlg tu l¡trlr;rll.trl'\\'í¡*1.{lrsr¡rrr {'qrtn¡¡trrlilr::rlit¡rt.ç. l.l.{:thrtf tlle itrlilrli¡lr.rr p,,,r,id"rt'ir lr.r¡c,;rcCtrr,¡lfe. r¡'tlcÔlìlplcle fr'r tlrr' ir*sl of thc rlllcci''s klcrrvl<:cl.gc as rrl-rhe tlaie t¡f'his trr.hr:r-sigr;rltrrc.

lÀ'i n ilsf ¡'ca u¡ Res p,.¡¡¡eg

i¡r c(ìtìilr:(:{i¡rn ivi{lr lht: corrrp,..fittrr, lricltlirt¡r !)lti,:,.r:i:i ilritirrlr:tj lri llit¡¡i i\lr:r¡¡r¡.jlllIi"''¡ritirl {'}llr;r:'¡ li'i l'{ (-' I;ì.rnn ]ir;i ¡\Plrlieattrrr¡ \Lrr}rirrri.+-{llì{tr,.-.1.ì ri:rti:rl .l:ror¡:rr..' ll:.:{)lfi. \Vindsit\f,uìr llir\rh,,tcrrr.iirrerl llt¡¡t tl rçorl<crl rtillt,ulrl r,,,,,lu,,,r,,,,,,i,ifrS i'riri,r,"-l't'{: {";\ ljs"i rirrril itr ¡r'iuci¡rar. ciarl, spuck) aù- i.r crrir¡l.el ¡r,rrtrr,:r-

.,\RrLilÍ.i l/¡r: tilllç Ul'\\.rrrrl¡-ll.cirrn's- ltirl r.,il thc llrlr.tl llr.(),t(:l irr c¡ucstion.Wi¡ttls'ci¡l'h;i(l I'cr..(.rrrlly ¡liscr;r,ç¡.r:tJ lhat ABS ruav ha*r: bce* actirrg ir,r ¡t ci,.s'ltant lìrl,itltrrlltt:t' \\r¡¡¡1111¡:.',¡¡.¡ crt{t¡r¡¡¡ç¡ llr¡rt rr i¡:; u lurll lrr.,iilthciur: {.,RltCi,i iaì.,,*.rr,, llir!-tiitl)â't.itllcl Wil¡rlrirr;;rtr: í;.:i;1r¡qli¡.1g1ly crrnlrìi,:llttrl an infr:nrll intcstig.;rlion ir.rto ,,r lrirtiit,¡. ;\llS ri,as;*rvirt¡¡ íl (lrri{l ti l:'iis winrl¡¡t¡uan¡'s eh¡¡¡ulcr Faitnrr rr,rrire arstr ser,,,i¡1,¿;r-s ii t:olrsrrltarrt firrfhat r;tlstorl:'-l'irr I'tirc'¡'\ltl.$kìlrlc¡s. whcrr eon-sirlerìng a bitl Lrrr rìt.' iì,,ii,'pr,,i"ct. h,wever.\4"itlrlslrc¡trit's .¿i)i'rrrt!tlçr1l sLri)lx),1 icaln conclirled tli¡t no such r:tr'lji,.:l ü,.Lrlrl crjst folüiiy agl'ctìllli:jlt i'iitJr llrrnt. lrasccl on tl¡cir unclolstancling {tic.¡uì a rcr,ìcu, ¡i'¡lrcvi¡us Fo*rr
'165 rcr¡trcsrsi tirirL I{Lrni irad c^gagcri a clilf.;renr c'nsLrlia.t. pËM f irings

IVIU|e sPecilÌcally, Windstrealn'ï sales tearr rcceiv,lr{ art iulirurral rcq'est t0strhrt;it;t bi<l trl¡ lhu Ilur¡t projer-rt itt r¡ues¡rr.r1r lr,v pì*rne li.rl Mr. i1r",rr., nn,r q,ns l.ìot;lrv¡ltì ol'llr¡: sflr':r:tlie [irrrrr'lÓ5 lil tlrirt lrroiecl ¡iî lhc tirrre it cr,tluulerl .,+,hcllrur r. bicl.ll¡¡sutl ott thc h(ltçl'thlt llttlt n'¡ts n,rt r'c¡l'u.suttecl by AflS iu culrncçlit-,u *,ith lht, irrsta.t
¡tro.lcct. l\"irlrlsr|carn prileec<lÉd tr, sillunri ¡ hill

Ir¡ March 20 16. alter the cont¡act for servìr:es undcr. rtppljr:atiol¡ Nuulber.4i16064i had been exectlled- wintlstrea*: disci¡verecl the relevant bonn 465 on theusAC r'vebsite atid becalne Bware that ABS was açring irs Hunt's col.rsultant on t¡ispartictrlar requcst [or selvices. After conrplcting its internal reviery, winrJstreal¡
cietcrnrinccl that the best course of aotion rvas to tenni¡rre its relatioriship lvith AtsS andv{r. speck-and winctsrrearn infirnnerr ABS of sLrch terminaii""-"i"opril 1g, 2016,\!'intls(rtanl tnaintailtecl thc scrvice agreement rvirh Fluni (a) to avoid disruption ofscrvices and pot",rtial econo¡nic ha¡rn io the customer, and {b) based on windstream,s
cletet'¡ninntjon that its bi9 

Y"o: 
not atfected b-v ¡ury potential conllict ai.isiug fronr ABS.s

dua.l role. Adtlitionally, winclslrcarn's bicl wás eutiiely eonsisrenr with iis routine pricingpolicies' Irl this case, the pricc u'as bascd on the cost åf'obtaiuing u tÀoilpurty circuit for

L7



r'(tt¡rÍi'l$,hirlh r.J¡rs ll¡(,ttir.sr crlñt clluctirr: u¡rliql¡1 fi¡, srJrvj(,itì¿l llte lc¡c¡linus at issrrc) plusuir¡tlsrrça*r's rrarrdr*rl n:t¡t¡ ¡¡¡n¡r¡¡¡¡t. ,,iiiir".,,rr"r'ing irrlo the agrcu'rent with Hunr(r'hích h*" sitttr: bçutl te'trrit¡trt".ll ,r',,i.¡,*.,.,r,iiç'ur,,ro ,rr'rt e appuröir-i*lrfli,r irrv*lr.ru¡¡ABS. Winrjstrelru inrplerne¡rtud u rrurlrber ur .hi,,¡a** irr irs pr,,6r.,,¡,,r,* ri,iari,'r¡¡ rrr hirltlirrgort RHC'tnd bj-flnte Irntjç{ts, [t particular, u,liriiHu, r,, r*r,i,uoiiaîr. rutoti,,,,*t,ip *irtrABS' windstrerrrrt rl*cicictl to un,iit* r*li*r;;;;;;tty r:h:rnrrcl p¡ursr$ 1br arry srrc¡ lricrs.

fi it¡.tslt'lr¡tr R c.,.¡rr:r:sr
i'ir¡r: -

\Yindsf reaur Certification

Signntrnc

l-'linr P. l-r*glr, Dircçr'r{r, wirxrsrreü¡rl (.1ül¡llurricarions, r.r.t. 1,.wind*trc*nr,,). certiry*rr lrellidl. rlf' wintlstl'ç¡ttt¡ llu¡l rhc irrlìlr¡rr¡ril,ur prrrvirted *krvr is rrur:, ¡rccur.ilte H'rJr:¡hìlllkìlç hr lf¡,. ¡.t,'*t ol'nry knnil,ktt¡rr ul ntftr*., utrrtc ol.¡¡1y sig,r*rf urc heltrç..

Date
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i' '' {irnnit Amy Speck <aspeck47@gmall.com>

FW: Wlndstream/ABS lndemnification Agreement

Bloorn, Jason <Jason.Bloom@haynesboone.com>
To: "Amy Speck (aspeck47@gmail.com)" <aspeck47@gmail.com>
Cc; "Beckert, Brenf' <Brent.Beckert@haynesboone.com>

Wed, Sep 14,2016 at 2:59 PM

Fromr Keith, Carol Imailto;Carol.Keith@windstream.com]
Sent: Wednesday, September 14,2016 1:56 PM

To: Bloom, Jason
Cc: Jones, Kendra
Subject: RE; Windstream/ABS Indemnification Agreement

Assuming we can work through the other language, our biggest hurdle was lack of personal liability so should ABS put
Sswl ¡n a mutually-agreeable escrov,r fund, we can get past this hurdle. Basically, it's a limitation of iiability bui tare

know the funds are there if ABS dissolves, etc.

We are having several audits related to ABS customers and we question whether funding will ensue for those
customer¡ which might also bring up issues with already-paid commissions.

From: Bloom, Jason fmailto:Jason,Bloom@haynesboone.comj
Sent: Wednesday, September ï4,2Q1,6 L:52 PM
To: Keith, Carol <Carol. Keith@wind streanl, com>

hRps://mail.google.comlmaillulll?ui=2&ik=7d99743a90&jsvêFUjO6RgBCJN0,en.&view=pl&msg=1572a485037f593f&q=jason%20bloom&qs-tn¡e&sea,.. 112
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lT lS AGREED on lhe date of execution
e with off¡ces

DÊALER AGREEMEI{T

("Efiective Date") by Windslrea
¿tt 4001 Rodney Parham

windstr€0,rTr,,
connectinE business to ðu5rne55

m Commurricatíons, lnc. and its afül¡ates (

72212 andRd., Little
whose

Rock, AR
address

z-{or ?

1. Relqt¡onshiö -

Dealer represents and waffants to W¡ndstream lhat Dealer has experience and expertìse irr the
leIecommun¡cel¡ons end data induslries.

Oaaler is an independent contraclor and ¡s not an employee of Windstrearn. No partnership, .joint venture
or other relalionship is intended. Dealer exercíses oomplete control of ¡ts ent¡re method of business
operations, subject only to the Deale/s obl¡gations under this Agreement Dealer has no authority to act
for, or on behalf of Wndetream and iê not author¡zed to incur any obligation on behalf of Windstream or
bind Wìndst¡eâm ¡n any manner whalsoever.

Dealer agraes to appoint a single po¡nt of contact for WindstrÊam regarding all matters pelainlng to this
Agreement,

Dealer shall ideniify itself al its ofFce locations and in all dealings wilh prospective customers and the
public as ân ¡ndependent business, Dealer is responsible for all expenses and obligations incuned by it as
a result of ite effo¡ts to Bolicit customefs.

E. W¡ndsheam shall make no attempt to control the oblaining of any prospective customer app,icat¡ons and
âny marketing and prornollon oonducled by Dealer as pem¡tted under this Agroement are the sole
responsibililies of the Dea{er, subject only to the terms of lhis Agreement.

åe-ryiçCg - Windskeam appoints Oealer as a non.excluslve rapresentative within its service tenitory ("Terrilor/')
to promote lhe sale of and solicit orders from new business custom€rs for local aod long distance
telecommunical¡ons, inlemet, web and email hosting, web and audio conferenc¡ng, and/or online data backup, and
any olher serv¡cos designaled by Wfndstream for Dealer to sell from time to time (the "Services"). For purposes of
th¡s Agreemenl, except för upsêll3 and renewals to exisling customers on whích Dealer cunenlly receives a
commiseion, "new bus¡ness customers" do noì include customers that are current (;ustomers of either Windslream
Comrnunicetions, lnc. and/orthe entities formerly known as NuVox Communicalions, lnc. and its affiliates, unless
Dealer receives approval from a Senior Vice President al Windstream for any such sale,

Dealer acknowledges that not all Services are available ín the enlkety of the Tenitory. At Windstreaø's oplion and
without the necessity of an amendmenl to th¡s Agreement, the Territory and Services available may be expanded or
conlracted and p¡icing may be changed at Wlndstream's sole option. Dealer agrees and acknowledges tiat
Wlndstream markets and sells its Servlces through dlrecl sales, lndlrect sales (lncludlng oth€r dealer*),
and other sales chsnnels ¡n the T€ryitory,

Aarqemqnt.sub¡Þcl tö Ta.¡ffs and lnfo¡mational Matorlels - This Agr€êmsnt and all Seruices are governêd by the
terms and condilions contained in Windstream's tariffs and price lists (colleclively, lhe "Tariffs') fled with federal
and stale regulatory agencies. Rates and terms are subjecl to change by Windstreum or the appropriaie regulatory
agency at any lime and frorn time to time. Dealer shall represenf and sell lhe Services to potential cuslomers only
as lhe Services are described in the applicable Tariffs and lnformational Materials. Tarifig and lnfor'mational
Materials relating lo the Services may be changed by Windstæam at its sole discretion. Dealer shall nol package
any other business ac{ivity in such a manner to cause customers to pay charges in gxcêgg of Tariff or pric,e list
rates lo obta¡n lhe Services.

Order Procegsing - Dealer agrees to exercrse reasonable care in selecting customer accounts to subnlit to
Windstream. Dealer shell nol submit to W¡ndstream any applioât¡on which the Oealer knows or reasonably should
know containe any material misstatemenl of Þct or misleading inlormation or ornits to state any material fact.
Dealer shall promptly provide Windstream with all infotmation in ils possession or lhat it ¡s câpable of obtâining
conceming a customer or prospect¡ve cuslomer whích Windstr€am may reasonably requesl from time to t¡me-
Windstream shall have the right, at its sole discretion, t0 accept 0r reject all orderc and to detemíne lhe tems and
conditions olthe Services or other adjuslments wilhout liability to Dealer,

A

I

c.

D.
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5.

6

windstreom^*
connecting bus¡ness to l¡usrness

Froduct Litgraluls and Ma¡Felinq Melerials - WindstrÞem shall make ava¡lable io Dealer literature and materials
r€lating lo Windstream and the Services. Deãler shall not develop or use any product literature olhor lhan that
prov¡ded by Wfndstream without the written consent of Windstream.

I'radqmaÍhg and Trade Naftes - Dealer aglees to comply with any standards of usage lor Windstream lrademarks
and trade names issued or to be issuad by Wíndstream from time lo time. [lealer shall not use the name
"Wlndstream" or any nsme of a Se¡vicê provided by Windstream or the Windstream symbol, ând ¡t shall not use âny
trademark, service mark or logo of W¡ndstream or symbol related to Windstream (collec'tively, the "lntellectual
PropeÍty") without the prior, express written consent of Windslreem. Dealer may, with Windslream's prior vwitten
consent and approval, advertise or provide information aboul the Services or use the lnlellectual Property on the
lnlernet or prlnt or electtonic media. Dealer shall not acquire any right, tille or interest ¡n th6 lntelleclual Property or
âny goodw¡ll associated with the lnt€llectual Property and Windstream's business shall inure exclusively to
Windstream. Dealor shall not direc{ly or lndirectly contest or alcl in contesllng the validity or ownership of any of the
Intellectual Properþ. Breach of ihis provision shall result in immediale termination of the Agreement withou'l further
liability whatsoever to Dealer by Windstream bul Wndstream may purEue any remedies availäble to it in law or
equity

aulies_Qt ledfl -

A. Dealer shall use best efforls to merket the Services and sacure customers for Windstream Wìndstream shall
have no responsib¡llty fot cuatomer development or markel¡ng. Dealer shall follow Windstrearn's Policies and
Procedures, as they may be modifiad from time to lime by Windstream in its eole discretion. Oealer
acknowledges lhat ihe Polícies and Procedures include, but are not limited to, rnatters relating to (i) the proper
represenlation of the Services which Wndstream wÍll prov¡de customers and (li) the mânner in wh¡ch to
complete applicalions, network and credit infomation and other documentation with respsct lo pÍospective
customers of Windstream.

B. Dealer shall provide reasonaþle asslstançe to Windslream, ât Windslream's request, in connection w¡lh
Windslream's seNicing of all accounts which Dealer hes established or establishes. Dealer shall not provide
cuslomer service to any Çuslomer solioited by Dealer, including billing collections or repair service; hor¡vever,
Dealer agrees to assist with colleclions from time to time, if requested by Windstream.

C. Dealer shall comply with all laws, rules and regulations applicable to Deale/s or \lVindslream's business and
Dealer's performance of its services horeunder. Dealer shall promptly provide Windstream with all infomation
which Windstream måy rcquesl from time to time in conneotion with Oeale/s obligat¡ons under th¡s Agreement.
Dealershalf nol make any representations or warrantìes regarding lhe Services provided by Windslream.

D. Dealer shall not submit a prospectíve cus(omer to Windstream wfio or which is already a customer of
Windstraarn by reason of lhe efforts of another agent or employee of Windstream. Dealer agæes and
acknowlodgês thal during lhe tem of the Agreement and for a perlod of one yeer follow¡ng the lerminalion of
lhis Agrêement, Dealer and/or its agent Wll nol, whethef directly or indirectly, solicit, or attempt to solicit, lhe
business of any customer of Wlndstream with which Dealer had contac,t, or any customer or prospect¡ve
customer of Windstream which was provided to Oealer by Windskeâm (whether ón a lead list or othenrise) for
lhe purposes of selling products or services of anolher provider lhat are substantially similar to the Services,

Cofnmiasion -
A, During lhe term of lhis Agreement and any exlensions thereof and provided Dealer is not ¡n detault of any

obl¡gation hereunder, Dealer may receive a comrnissjon aÊ described in Exhibit A on Monthly Billed Revenue for
new accounta solicited by Dealer, excluding ex¡sting W¡ndstream account cônv(,rsions, on the Services sold by
Dealer in accordance wilh the Tariffe and/or price lists. "Monlhly Billed Revenue" is delined as charges for
Services invoioed to a customer by W¡ndstream during a one month period r€lating lo Servic€s sold by Dealer in
accordance with this Agr€ement (excluding taxes, termination charges and other fixed monthly service fees and
rate increases applied lo cuslomer by Windslream) All federal, stste, local and olher laxes that may be due as
a resull of commíssion and any other paymenl by Windskeam to Dealer will be lhe sole responsibility of Daaler.
Windstream agr€es to díslribule any commission on Monthly Eilled Revenue approximalely sixty (60) days from
the end of lhe month in which such Monthly Billed Revenue is received and accounled for by Windstream.
Dealer shall have 150 days from the ¡nstallat¡on date of Windslream services to dispute the detem¡nation of
commissíon påyable, if any, with respect to a customer. Afrer the expiration of the 150{ay period, Dealer shall
ba prohibiled from disputlng commissions relaling to such Çu6tomer.
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I' Daaler agrees that W¡ndstream may, in Windstream's sole discrelion, at any time and from time to time increàse
0r décreese the commisslon percentages l¡sted in Exhibit A. Any such inirease or decæase shall take eftect
llirty (!0) days afret Windstream glves Dealer not¡ce thereof anà such change shatt be effective for Monthly
Billed Revenue from all persons and or ent¡t¡ês thet execute a new agæe-ment for Services or renew air
agreement for Services afrer lhe êfeciive dale of the increase or decreãse in commission percentage(s).

C' ln the event of temination of thís Agreement by Windstrearn during the ¡nít¡al or a renewal term pursuant to
sectlon 9A of this Agreement, W¡ndstæam agrees lo pay Dealêr full commission as indiceted ¡n the table
hcluded in Exhibit A on Monlhly Billed Revenue generated by Dealer hom the sate of Windstream Servlces for
tha initial six (6) months following t€m¡nation and one half of the commission indicated in the table included in
Ëxhibit A on Monlhly B¡lled Revenue gênerated by Dealer fíom the sale of Windslream serv¡ces for the second
s¡x (6) months following tenninalion and nothing after the f¡rst anniversary ol such termination. Any such
commission shall be subject in all cases to the right of Windslream to decrease commissions pursúant to
Sec{ion 8B lhis Agre€ment, the terme of which shall sufvive lhô términation of this Agreement wilh respect to
commisgions to be paid following such teminalion. No commlssion shall be payable following lerfiination by
Dealer pursuant to Section 9A of this Agreement, on thirty (30) deys notice prior to the end of the initial or a
renewal term by either pârty pursuant to Section 0A of this Agreement, or any termination by Windstreâm
pursuant to Soc-tion 98 of this Agreemenl. Windstream shall have no other obligations hereunder or othanÀ/ise
wilh respect to Deeler from and after the terminetion or expirat¡on date, and Winãstream shall continue to have
all other rights available hereunder.

D. Oealer agrees and acknowledges thât Windstream may, ¡n its sole discretion comperê revenue for Servi0es
actually collec{ed by Windslream to Monthly Bifled Revenue and charge back 1o Dealer the difference in
commissions associated with such unco¡lêcted Monthly Bilfed Revenue. Windslream also reserves the righl to
set off from commisslons any amount due to Windstream by Dealer. Additionally, at its option Windstream nray
from t¡me to time deducl fiom the compensation otherwise due to Dealer the appropriate commission
percentage of customer billings for any monlh, which have not been paid in a lirnaly mennsr lf and when sqch
bílling$ aro pa¡d, Windstream shall promptly remít the withheld or deducted appropriate percentage of lhe paid
billings to Doaler.

E. l]ealer agrees and acknowledges thal Windstream may audit Dealer's records in conjunction wilh an
invest¡gation related to Deale/s sale of Services andlor a determinalion of any enors in commissions paid to
Dealer. Windslreatn mãy exercise this audit right once per year duing fte term of thig Agreement.

F. Dealer agrees and acknowledges that sales of Serviceg made prior to the execution of this Agreement by both
parlies and prior lo the assignmenl of an authorized Dealer lD code, will not be applied to Monthly Billed
Revênue lor commissions unlil affer the Agreemênt is exaclted.

G. Oealer tnay, but shall not be required to, becorne a customer of Windslream wittr reepect to its needs for
Services, lnsuchevent,duringthetemofthisAgreementandthereafter(regardlessoflhereason,ifany, lor
lermination of this Agreemont), Doaler shall pay all Windstream invoicés for Services in accordance w¡th ihelr
respectlve lerms and subjeÇt to the terms of the Cuetomer Servlce Agæement between Deaìer and Windstream.
ln ils sole discrelion, Windstream may at any time suspand the payment of all commissions due to Dealer unlil
[lealer has paid in full any past due invoice(s) for Services.

H, Dealer or any party ac{ing for or on behalf of Dealer may not allege that Dsaler haâ a claim to any commission,
compensation, profils, or damages whatsoever with reEpecl lo any Sewices: (i) when Windstream has rejected
the Customer for any reason, (ii) thal may be cancelled by a cuslomer, whether or not due to a dêlau¡t by
Windstream, (iii) for which the account becomes uncollectible, or (iv) when the Serv¡cês are provided in full
satisfaction of any warranty or olher contract breach, lort or other claim.

T€mÊ ând Terminat¡on

A. The initial term of thís Agreemonl shall be for twelvê (12) months from the Effeuive Date and shall be renewed
thereafter automatically on a yearlo-year basis, unless eooner lorminated as heæinafter provlded, subjed to
and upon the lerms and condrtions herein specified. E¡ther party may terminate this Agreement anytime during
lhe initìal term or any renewal lerm upon givlng the other parly lh¡rty (30) days pr¡or written notice.

B. Windstream may lerm¡nate this Agreement upon written not¡ce to Dealer upon the occunence of any of lhe
following evenls:

1. Fáilure of Dêâte¡ to meet án amount equal to or exceeding the follow¡ng:

3&
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. $5,000.00 per month afr6r twelve months

. S10,000.00 per month after twenty-four months. $20,000.00 per month after th¡rty-six ûìonths

2 Fallure of oealer to obtain 92,000 in new sales in any given calendar year quarter.

3. Dealer sollcits any Windslroam cuetomer on behalf of a compelitor of windstream, or Dealer soliciis any
Windstream customer not. originally sold by Dealor for the purpose of converting any Windstream
Service to anothe¡'or for selling or upgrading Windstream Service.

4. Dealer accepts employment wlth Windslreâm.

5 Breach of any provision of this Agreernent by Dealer, or if Dealer defaults, fails to perform its obligation
hereunder, or parlicipates o[ engages in any activity relating to kaud, Dealer falsifies or forges any order
for Services, or engages in activity lhat d¡sparâg€s or othen¡víse harms the business reputaiion of
W¡ndstream.

6. lnsolvency, bankruptcy, receivership, dissolution or change of control of Dealer or Deale¡'s assignment
of this Agreement w¡lhout W¡ndstream's written cons€nt, wh¡ch shall not be unreasonably withheÈ.

7. Dealeds creditworthiness and/or financial condition are noi salisfaclory in Windstreañ's reasonabla
diecrstion (Dealer hereby authorizes Windslream to obtain reports of Déaleis credít worthiness and/or
finånc¡âl condilion fiorn third parties).

8. Dealer receives, or attemplo to receive, whether directly ol ¡ndirectly, sales leads or related infotmation
from ány person or entity essoc¡ated wíth Windstream in a manner lhat is inconsistenl with lhe terms of
this Agreement ægarding the distribution of such leads or informat¡on-

0s¡û-ds¡!¡cl-!n&lrnsü00 - During the term of this Agreemenl Oealer may from tlme to time håvê access to
confid€nt¡al information and trâde secrets of Windslream, which may ¡nclude, custom€r names, potenlial customer
lists, cosl data and information about the Services (all such conlìdeitial information ortrade seciets being referred
to as thê "Confidenlial lnformation"). Dealêr acknow¡êdges that any disclosure of Confidential lnfomalion would
have an adverse effed on Windstream and 4grees that during the term of this Agreement, snd for a períod of
tvvenly-four (24) months following lhe termination of this Agreement, Dealer will hold in confìdence the Confidential
lnforñation and will not disclæe it to any person except with the specilic prior written consent of Windslream.
Dealer agrees thãt upon the temination of this Agreement, Dealer w¡ll promptly retum all Confidentiat lnformat¡on to
Windsheam ãnd not reta¡n any copies, abstracts or other physical or eleotronic embodiment of the Conlidential
lnformation

Cuslomer Proot¡etarY Netwoft lnfomaf¡on {"qPhJ!"l-Dealer may have eccêss to and use CPNI, as that term is
def¡ned in Section 222 of the Tel€commun¡catlons Aç1 and FCC regulations, only as specilically permitted by
Windslream in this Agreement. Dealer is prohibited from accessing or usíng CPNI (including, i¡ut not limiteð lo, any
CPNI in commission rêports) for ma&et¡ng purposes unless it has obtained Custome/s conient via the opt-in
consent fOrm provided by Windstreanr, Dealer must provide all Customer opbin oonsent forms to Windstrsam.
Deâlêr is prohibited from disclosing CPNI to any person or entíty unless required to disclose under forc¡ of law
Dealershalltakeallnecessarymeasurestoensurelheongoingconl¡dôntialityofsuchCPNI, Deeleragreesthat,
upon teiminalion of lhe Agreement, Oealer will promptly retum all CPNI to Windstream and will not retain any form
oftheCPNI. Oealershall mainlâinarecordofeachuseofCPN| forma¡kêtingpurposes. Dealershall noti!
Windstream immediately upon discovery of a breach, ór upon discovery of a suspec,ted bresch, of OPNI-

ldenlitv Thefl Dsteclion. Pævention,.Mí{oajig.n. ln ite interaction w¡lh cuslomers, Oealer may obtain access to
personál indentlfy¡ng informalion of customers wilh "covored accounls" as delíned þy the "Red Flags Rules"
promulgaled by the Federal Trade Commission, as part of the Fair and Accurate Credit Transactions Act of 2003.
Covered accounts are accounts used moslly lor personal, family, or household pumoses that invo¡ve multiple
payments or lransaclions or sn account for which there is a foreseeable risk of idenlity thefr, such as small
businees o¡'sole proprìetorship accounls. Pursuant to Windstream's voluntary Red Flags Rule Complianc€ Plan,
Dealer shall comply wiih the Red Flags Rules and hav€ in place reasonable policies and procedureé designed to
detect ralevant red llags of possible identity theft and to e¡ther rêpod any identilied red fÌags to WindstÞãm or take
appropriate steps to prevent or mitiþate identity theft,

Feoreggnlalions-!¡V6lanls. ¿nd Covgnanls - Dealer represenls, warranls and covenants to Windstream that at the
Effec{ive Date and continuing forthe term of this Agreemenl that:

4þ'f;
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Dealer has oþta¡ned all licenses, permits and other authorizâtions necessary ro penorm its ob,igâtions undèr
this Agreement and shall maintain same, as required, in full force and effect during the term of th'is Agreernenl
and shall comply with all Windstream Tariffu and price lisls and regulations and ordlrs of jud¡cial and réguhtory
bodies and all looal, slate, and federal laws applicable to Daaler or to Windstream.

B

C. Dealer shall obtain a signed authorization for Services in a fomal approved by Windstream ¡n wr¡ting, tor eâch
cuslomer sold he¡eunder (?ulhorizalion"), and Dealer shall use commercially reasonable efforts to safeguard
again8l the subm¡ss¡on of improper, inaccurate and lnvalid Authorizations- ln lhe event a local telephone
cÃm9anf ('LEC"), any regulatory entity, ot a court of law asseases Windstream any charges for lmproper,
inadequate or invalid Aulhorizatlons r€lat¡ng to Windstreâm Services ordered throuþh oeãter, Dealer ihali
promptly reimburse Windstream for all suoh charges, plus a Windstream management fee of one thousand
dollars ($1,000.00) por customer telephone number ordered through oealer thát is deemed to lack proper
Authorization, Paymeni for said charges may be withheld from commissions, provided however, no charqe or
fee shall be payable by Dealer if fhe charge or fee i6 the result from improper fo¡mat of the Authorizat¡on âs
approved by Windslream hereunder. Upon æquest of Windstream, Dealer will provide to Windstrearn or the
LEC, at Deale¡'s expense. any documentation rcqu¡rêd by the LEC regarding the Aulhorization for customers
sold hereunder. ln addítion, Dealer shall promptly and in good faith cooperate with Windstream and all LECs in
attempting to rosolve all canìer seleclion and Authorizalion disputes.

D. That neither the execution and delívery of üris Agreement nor the sales of Windstream Services in accordence
w¡th the tems of th¡s Agreement violales or wil¡ violâte i) the provisions or obligations of any other âgreement to
which Dealer is a party or by which it is bound, or ii) Oealer's articles of krcorporatioÀ, by-laws or similar
corporate governance documenls

E. Dealer shall provide, a copy of 'WINDSTREAM POLICIES AND PROCEDURES REGARDING SLAMMING
PREVENTION" including an "Acknorvledgement" form as sel lorlh in Exhiblt C, to all employees, agents,
conlrâctolE, or ¡ndependent distributors involved in the selling of Windsfream lìervices. Deeler shall have the
employee, agent, conlraclor, or independent dislributor review the aforementioned polícy and return to lhe
Dealer a signed "Acknowledgemenl" form indicaling they understand ancl will comply with the W¡ndstream
pollcy, Dealer further agrees to produce a copy of the signed "Acknowledgement" form within forty-eight (48)
hours, upon Windslream's request for any employee, agent, conlractor, or in(lepend€nt distríbutor. lf Dealer
does not comply with the request for providing a s¡gned 'Acknowledgement" lorm, then Windstream may
suspend accepting LOAS hereunder and/or serulce order information or temlnaté thls Agr€ement immediately.

!Ode![!i!9gliq! - Dealer shall índemnífy, defend and hold Windstream (and all offìcers, di¡eclore, employees, agents
and affiliates lhereof) harmlass from and againsf any and all claims, demands, judgments, ac{ions, losses,
damages, âssessments, charges, liabiliti€s, costs and expenses (including without limitation, interest, penalties,
anorney's fees and disbursemênts) wh¡ch may at any time be suffered or incuned by, or he asseried against, any
and all of lhem, direcily or indirectly, on account of or in connection with Dealer's breach or default undel any
prov¡siôn(s) hefêin; or boclily injury, darnage to propêny (¡nclud¡flg dealh), economic or other demages to any person
or entily (including without limitation, any employee of Dealer and/or any third person), and any damage to or loss of
use of any properly, pursuant, direc'tly or indirectly, to acts or omissions of the Dealer's employees, conlractors and
ãgents.

NO |MPLTFO, ,OR j}TATUTORY u[lAÊRA¡fnËå orscLAr¡rE_¡rq - No WARRANTTES ARE MADE By
WINoSTREAM WITH RESPECT TO THE SERV|CES, ANY LABOR, PRODUCTS, SOFTWARE, OR EQU|PMENT,
vUELGOME K|TS, GUTOES, OR Ai¡Y OTHER SERVÍCES OR f$ATERIALS pRCtVtDED By WtNDSIREAilt TO
DEALER AS PART OF OR UNDER THIS AGREEù|ENT (COLLECTIVELY "W|NÞSTREAü iTATER|A[S"1. TO
THÊ MAXIMUM EXÎENT PERIUITTED BY APPLICABLE LAW, WNIXITREAM PROVIDES TI.IE WINDSTREAM
MATERIALS "AS ¡S" A¡¡D "AS AVAILABLE", AI{D, wlTH RESPECT TO THE WINOSTREAM MATERIALS,
HEREBY DISCT.AIMS ALL WARRANTIES, CONDI'IONS, OR DUTIES OF ANY NATURE WHAISOEVER
(EXCEPT DUTTES OF GOOD FAlTHl, litCLUD|l,tG, BUT HOT LtMrrEO TO, ANy ¡tr/lPLtED WARRANTIES OF
MERCHANTABIL¡TY OR FITNESS FOR A PARTICULAR PURPOSE, ANY STATUTORY OR EXPRESS
WARRANT¡ES, AND ANY WARRANTTES OR DUTTES REGARDING ACCURACY, COMPLETENESS,
TIMEIINEsS, PERFORMÀNCE, WORKMANLIKE EFFORT, LACK OF NEGI.IGENCE OR INTERRUPTED
SERVICE. FURTHER, THERE IS NO WARRAI{TY OF TITLE OR THAT THE PROVISION OR OPERATION OF
AT¡Y WINOSTREAM MATERIALS WILL BE TI;'ELY OR UNINTERRUPTED.

14.
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EXCLUSIgN OF INCIDENTAL. CONSËOUENIIAI_AN9__OIHSR DAMAGE$. - TO THE MAX|MUM EXrEtrr
PERIIITTEO BY APPLICABLE LAW, lN NO EVENI SHALL WINDSTREAI¡| B¡i LIABLE FOR ANY SPECIAL,
INDIRECT, INCIDEI'¡TAL OR CONSEQUENTIAL DAMACES WHATSOEVER (IiICLUDII.IG BUT NOT LIùIIÎED
TO DAMAGES FOR LOSS OF PROFITS OR CO!¡FIDENTIAL OR OTHER INFORTIATION, FOR BUSI}IESS
INTERRUPTION, FOR PERSONAL INJURY, FOR LOSS OF PR¡VAGY, FOR FAILURE TO MEET ANY DUTY,
INGLUDING OF GOOD FAIrH OR OF REASON^BLE CARE, FOR NEGUGENCE, AND FOR Al{y OTHER
PECUNIARY OR OTHER LOSS WHATSOEVERT, ARTSTNG OUT OF OR tN ANy WAy RELAÎED TO IHE
WINDSTREAM IUATERIALS, EVEN IF WII{DSTREAi/I HAS SEEN ADVISEO OF THE POSSIBILITY OF SUCH
DAMAGES.

17 LIMIIATIgN oF llAFlqlTY AUD, $(qIUS.LVE RËMEOY - SuBJEGT TO AppLtcABLE LAW AtrtD
NOTì/VIÌHSTAI{DfNG AI{Y DAI.IAGES THAÍ DEALER MAY INCUR FOR ANY REASON WHATSOEVER,
(INCLUDING WITHOUT LIMITATION, ALL DATIIAGES REFERENCED IN SECTION 16 ABOVE Ai¡D ALL
OIREGT OR GET¡ERAL DAMAGES), THE ENTIRE LIAB¡LITY OF WTIDSTREAM UNÞER ANY PROVISION OF
THIS AGRÊÊMEi{T OR WTH RESPECT TO THE WINDSTREAM MATERTALS, AND OEALER'S EXCLUSTVE
REi/IEDY AGAII{ST WNDSTREAÑI (EXCEPÍ FOR AI¿Y REÍIIEOY OF REPAIR OR REPLACEMENT ELECTEO
BY WT{DSTREAITI) SHALL BE LIMITED TO THE Æ,IOUNT ACTUALLY PAID FOR THAT PORTION OF THE
WNDSTREAM MATERIALS THAT CÀUSES THE DAMAGE(S). THE FOREGOING LIMITATIONS,
EXCLUSIONS, AllD DISCLAIMERS (|NCLUD|NG SEeT|ONS t4 AilD 16 ABOVE) SHALL Apply rO THE
ITAX]MUM EXTEÍ{T PERMITTED BY APPLICABLE LAw' EVEN IF ANY REMEOY FAILS OF IIS ESSEI{TIAL
PURPOSE, THE LIMIÍATION OF LIABILITY SET FORTH HEREIN IS FOR AIIY AND ALt MATTÊRS FOR
WHICH WNDSÍREAM ÍUIAY OTHERWISE HAVE LIABILIW ARISING OUT OF OR IN CONNECTION WITH TH]9
AGREEiIIENT, WHEIHER THE CLAIM ARISËS lf'l GONTRACT, TORT, STATUTE OR OT|.|ERW|SE.

THF. PßOVI$IOI'¡.S"OF THI$ AGREFI!'IENÍ TOTATLY ALIOÇATE THF R!$ EEN WNDSTREAM AND OEALER
WINDSTREAM COMMISSION RATÊS REFLECT.THIS ALLOCATION OF RISK ANO T]{E LIMITATION OF LIAðILITY
sPEClFlEp lrËRErN. WNOSÍREAM ANp r)ËALER A€REEJHI\T IHE UMIT/\TTONS CIF THESf SECI!_QñS 14. r5 ANÞ
l8ARE A BAAGANED FOR EXCHANGE IN qONSIDERATI9N.Af.]I{EEMUCSION EATE$ AFFqRAED TO Þ-EAI.g&

1B MlsçeJ€lsauc.

n. ASCiSoNlljjld_ÞelCSAligO. No party hereto may assign or delegate any of its rights or obligalions hereunder
without the prior written cons€nt of the other party hereto, which shall nol be unreasonably wilhheld, provided,
however, thai Windslream shall have the right to assign without notice all or any part of ils righls and obligations
under thiÉ Agreôment to (i) any affiliate of successor of Windstteam or (iÍ) the purchaser of all or substsntially all of
the assets of tho Windstream, Except as otherwise expressly provided herein, all covenants and agroenrents
contained in lhis Agreement by or on behalf of any of lhe parties hereto shall bind and inure to the benefit of the
respective succesgors and assigns of lhe parties hereto whelher so expressed or not,

Oealer may not delegate any of its responsibilities hereunder lo ãny person other than one or more individuals each
of who are employees of Dealer. Dealer shall not encourage or permit any employee or agent ot ¡t to perform or
omit lo perform any act wtich perlormance or omission, if committed by Dealer, would be a violation of this
Agreement, Dealeragreesnotloestablish"subagenls'ofanykind(interconnects,r)onÊultants,etc.)withrespecito
Deale/s services hereunder without the pdor wrltten consont of Windstream. Dealer may not assign any of its rights
or obl¡gations undcr this Agreement, and any such assignment shall be null and vold

B. $gç!eþ¡!¡U. Whenever posslble. eaci provision of this Agreement shall bs interpreted in suoh menner as lo be
effective and valid under applicable law, bui if any provision of this Agreement is held to be prohibitad by or invalid
under applicable law, such provision shall be inefiective only to the extenl of such prohibition or invalidity, without
invalidaling the remainder of this Agreement.

C. Waiver. E¡lher party's failure to enforce any provision or provisions of lhis Agreement shall not in ãny way be
construed as a waiver of any such provision or provlsions âs to any future violat¡ons thêreol nor prevent that party
therêafler from enforcing each and every other provision ol this Agreement. The rights granted lhe parlies her€in
are cumulative and lhe waive¡ by a pãrly of any single remedy shall not consl¡lute a waiver of such pârty's right to
assert all other legal remedies available to him or it under the circumstances.

D. Not¡cês. All nol¡ce8, demands or other communications to be given or delivered under or by roason of the
provisions of th¡s Agreement shall be in wlùng and shall be deemed to have been duly given if (i) delivered
personally to the recipient, (ii) sent lo the recipient by repulable express courier service (dlarg€s prepaid) or mailed
to the rscip¡enl by certified or reg¡stered ma¡l and poslege prepa¡d, or (iii) transmítted by telecopy to the rBc¡pient
with a confirmation copy lo follow the next day to be delivered by overnight carrier, Suoh notices, demands and
other commun¡oations shall be sent to the addrosses indicated below:

ØF
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lf to Dealer: (Please print i

Gompany l{anre: .l
Comp¡ny Contact:

Addreas:

Business Phone:

Burineg¡ Fax¡

E-mall:

ABS Telecom
lweaü, I'oitt,,r¡l lJrrt ,lililior¡

Date:

6ç05 W. l'¿r'l' lllvrl.
Suitc .106, #l Ì0
Ptauo, Tcxas 75093

(972) 407-0063 OIIìcc

(214) 53*-8630 Ccll
(21+)291-5901 Far

ga r'.v@)abstc lrr:om. rr ct

Gary H. S¡reck
Prcsidcnt

Scnior Ðcsign Enginccr

o

t

?

lf to Windsloam: Windstrcam Communicationr, lnc.
ATTN: Legel Deparünent
4001 Rodney Perham Rd.
Lltüe Rock, AR72212

With Copy to: Windslream Goûrmunicalionl, lnc-
ATTN: Vlce President- Dealer Sale*
2 North Meln Sheet
Greenvllle, SC 29801

or lo such other addross or to the allonlion of such oiher Person as lhe ecipient party has specilied by prior written
notice lo lho aending party.

E. Ëntire Aareeftsnl Except as otherwise expressly set forth herein, th¡s Agreement sels forth the ent¡re
understanding of the psrt¡es, and supersedes and pr€empts all prior orâl or written undefstandings and agreêmenls
with respec't to the eubiect matter hereof. No modification, termination or âttempted wa¡v€r of lhis Agreement shall
be valid unless in writiñg and signed by the party aga¡nst whom lhê same is sought to be entered.

F. 9ovqg¡þgLaw. This Agreement shall be construed and enforced ln accordance with, and all questlons concerning
the construction, validity, interpretation and performance of the Agreement shall be governed by, the laws of lhe
State of Arkansas, without giving eñect to provislons therêof regarding conflict of laws.

G. Cha0gos in lhe Law. Should any of the provisions of this Agreement need to be changed due to legal or regulatory
requirements, Windslream shall notify Dealer of the need for such change and lhe parties shall ex6cut6 an
amendment to lhis Agreement or a new Agæement with the change contemplåted. lf the part¡es cannot come to an
ågreem€ñt on ån 6mÊndment or a new Agreement, Wlndstream may term¡nate this Agreement wllhout any further
liability lo Dealer for commiseions or othen¡/ise.

lN WTNES9 tllrHËREOF, the parties have executed this Agrcemenl as of the date below

lJVindstream Dealer

By: By:

Pr¡nted Prinled

Title: Title:

Oate;
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AÞDEN DUñ,| TO PEALER AG REEMEIì¡_T

This Addendum is entered bêtweên Windstream and ABS Telecom LLC
and modilîes the DealerAgreement ontêred between Windstream ancl Dealer ('parfles').

The Dealer Agreement shall be deemed amended as follows:

1. Paragraph 8(C) shall be replaced with:

ln the evenl of terminatíon of this Agreement by Windstream pursuant to section 9A of this Agroemen!
Windstream agrses to pay Dealer full commission as indicated in the lable included in Exhibit A on Monthly
Billed Revenue generated by Dealer ftom the sale of Windstream Services for the initial term and any
subsequent ¡enewals ofthe underlying Customer(s)'conftscts. Any such çommíssion shall be subject in all
cases to the right of wirrdstrcam to decrease commissions pur¡¡uânt to Section 8B this Agreement, the terms of
whiçh shall survive the lerm¡nation of this Agreement with respect to commíssions to be paid following such
term¡nation. No commíssion shall be payable following temination by Dealer pursuðnt to Section 9A of this
Agreement, the non-renewal by eithct pârty pursuant to Section 9A of this Agreement, or any termination
pursuant to Section(s) 6,7 and/or 98 of this Agreement. Windstrear¡r shall h¡ve no other obligations
hereunder or otherwise with respect to Dealer lrom and after the temination or expiration date, and
Windsheam shall continue to have all other righls ayailable hereunder,

The Dealer Agreement and this Addendum constitute the Part¡ês' enlire agreement. To lhe edent there is a conflict
between this Addendum and the Dealer Agreement, th¡s Addendum controls.

This Addendum may be executed in several counterparts, end all counterparts so executed shall conslitute one
binding agreement on the Parties herato and each executed counterpart shall be deemed an original. Facsimile
s¡gnatures shall be acc€pted as val¡d and binding for all purposes^

Wlndstream and Dealer each aver that the signalories to this Addendum below have authority to slgn this Addendum.

Hand-written modifications to this Addendum are not binding on either Windstream or

Windstream Dealer

By: By

Printed Name:_ Printed Name: _Gary H. Speck_

Tiile: Titlê: Managing Partner_

Date:

1

I

q^
Date: 3/8/2011



Subject to the terme and conditions of the Agreement, Dealer may quelity for a commission pursuant
t0 this Exhibit, as described herein. The commission plan becomes effect¡ve on the first dáy of the
month following Windstream's execution of the Plan,

Slândard Doôler Commissiong

EXHIBIT A

Qualifying Deale¡s wlll recelve an initfal commfssion rate of ten percent (10%) on Monthly Billed
Revenue. Such cornmission ¡ate may increase as outlined ín the table below incremental back to
doller on€ of revenue above Base Revenue as dealer's billed revenue increases.

Monthlv Bllled Rovenue
$0-$4,ese
$5,000-$14,e99
$15,000-$29,9ee
$30,000-$49,999
$50,000-s74,999
$75,000-$99,999
$100,000

Percentaog
t0%
llolo
12o/o

13%
140/o

15%
l6010

Windstream Dealer

By:

Prlnted Ne

Title: /ørløn¡

By:

Printed

Title;

Date: Oate:

9
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windstreom*
connecting busíness to business

EXHIBIT B
{Amendment to Oçalqr Acreement}

Fast Forvard Commisslon Plen

Pursuant to the Fast Foftì/¿rd Commission Plan, Dealer may elecl lo commit lo a Three-Month lncremenlal Sales Target (as indicated
in the table below) and have the opPortunity to achieve higher commíssion rates than those afforded pursuant to the standard
Commission Plan descríbed in Exh¡bft A. Dealer's election to perlicípate in the Fast Fon¡¡ard Commission plan becomes ðfiective ofl
the tirsl day of the month following Windstresm's executlon of the Fast Forward Commission plan (the .Effec{ive Date"). lf Dealer
commits and conlinues to achieve a Three-Month lncremental Sales Target, Dealer will qualifo for commission rates consistent with the
level of Deale¡'s lncremenlal Sales Target below. Dealer agrees and ecknowledges that if Dealer fails to achieve its Three-Month
lncr€montal Sales Target for fuur consecutivê thrðe-month pefiods (Annual larget), Wíndsrream will decrease comm¡ssion rates to an
appropriate level consistent with the Standard Commission plan

For Example, a Dealer elecls to commit to the Fast Foruard commission Plan and a Three-Month lncremental sales Target of
S3,500.00 to qualify ñcr lhe thileen percent (13%) commission rate under the Fast Forward Commission plqn rather than the len
percent (10olo) under the Standard Commission Plan- Dealer would receive lhirteen percenl (i3%) commission rate on all new
accounls sold during the initial 3-monlh sales period follow¡ng the Effective Date. Dealer would continue lo receive the lhirtesn percent
(13%) residual commissíon rate for as long as Dealer stays above lhe S3,500,00 Three-Month lncremêntia¡ Sales Target during each
subsequent 3-monlh period. Dealer may fall back to the Standard Commission Plan if Dealer fails to meet the Ïhre+Month
lncremental Sales Target for four consecutive 3-month periods.

Fast Fon¡rard Three-Month lnøemental Measurements

New Sales in a Quarler Commission Rate Wndstream
lnitiais

Dealer
lnitials

$2,500.00
$3,000.00
û3,500.00
$4,000.00
$4,500,00
$6,000.00

11o/o

120/o

130/o

140Â
15%
18%

\Mndstream Dealer

By:

Printed Name:

Title:

Date

By:

Printed Name: é

Tiile:

Date:

€rr

ê
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w indstreom" i
c.onnectinE bus¡ness to buslress

ËxHtBtT c

WI¡DSTREAM POLICIES ANO PROCEÐURES REcARolt{c SlAr¡tMtri¡c PREVENTTON

To ALL DEALERS' REPRESENTAÏVES oR AGENÍS SËLLING wltlDsTREAM SERV|GES:

All Ðealers and their aganls sallíng Windslr€srn local, tong dislance snd/or intern€t leleoomrnun¡cåtions services,
dlgital subscriber llne, weh hosting and web design services and securily services (tha -Sewicos"¡ 

must ãretriy'reao
the conlents of this docurnent $,hich explains Wiñdstream's policies and proceduæs forthe sale of W¡ndst¡eam'
Soruioes. The purpose of this document is to explain rvhal can csuse unâulhoÍ¿od gwrtch¡ng otcustonÞr. thê
implrtance of prevenling suoh switchíng, and thà seriousnesg of lhe moilor io WindgtrÊam. îhis docurnent includes
an "Acknowledgement' that musl be read, signed, and rBtumad to the Dealer and each ¡ndiv¡dual selling W¡ndstreern
servicês- Dealers must måk€ a signed copy of this document available to Windstream, upon requost.

A. COTiMON CAUSES OF SLAMMING;
lnconect telephone number or submitted LoAs - means thât inconect lelephone number is
switched withoul lhe customer's written consent
The gubmitted LOA is llleglble anrl clirëctly cãuses lhe person thet keys the order into the system to
enter lhe wrong name and/or phone number.
The person who 'authorized'swítching telecommunications services providers really didn't have
the ãuthoríty to make the swilch. Sometimes recept¡on¡sts, secretaries or sssislantê aulhorize a
switch to qualifl for some sort of premium or other inducement.
A simple misunderslanding whon one partner do€sn't tell the olher partner or account3 pâyable
personnel about selecting a new long distance service. This is especially true when it is the other
person who reviews or pays the bills. The bill-paying panner or aocounts påyablê repr€senlst¡ve
sees a new telecommunic¿tions eeruices provider name lh¡ngs somelh¡ng is wrong. please ask
your customers to inform lhe appropríate persons w¡th¡n the compãny aboul changing
telecommunications services providers.

Signing someonë up just to "get the se¡e' or reach a qualification or commission level.
Signing someone up, without the cu$tome/s knowledge, as a result of spending a lot of time with a
company declô¡on-maker and aseuming that the person would be sal¡sfled with \Mndstream
Serviæs for lhe company.

B. EFFECTS OF SIáMIiING:
. lt is illagal and will not be tolerated by Windskeam.
e lt creates a bad ímage and adversely affects Windskeam's and the Dealer's r€putations.
. lt tâkes time to invesligate and correct
n lf we can get information verilìed (eorrect), it will save on:

1. Order reiects
2. Returned mail
3. Tíme to process velíd and aca¡rate ordsrs,

. lt is a frustrating experience for the company lhat was slammed.

. The local telephone compeny lev¡es ã chârge lo make the initial switch to Windslream and then
charg€s again to switch the añecþd customer back lo the oñginalteleoommun¡cations company-
Windskeam and then the Dealêr are billed ñr these costs. Thls leeds to sedous consequgncoß
for the tlre Doller, ¡ncludlng termlnatlon of the Agreement ryilft llYindslr€am, loes of
commlss¡onr end liability fo Wlnd¡lre¡m for the cost¡ ol inverügating, defending and
paylng any and all flnes assocl¡lad w¡th tho charge of sl¡mming_

VI'IilDSTREA¡I AS WELL AS FEDERAL, STATE, ANO LOCAL REGULATORY AGENCIES VIEW "SLATIIM¡NC"
AS A VERY SERIOUS PROBLEM. THE FCC CAN IÍÍIPOSE SI(¡NIFICANT FINES ON A PER VIOLAÎION EASIS.

C. HOW CAN A DEALER PROTECI AGAII{ST SI-AMMING:

a

t

11
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a

windstrecm,.
you are strongly encouraged to verify information agalnst esch new connecting business to Ôustness

c¡tstomer's actualtclephone bill lo¡ each LOA,
The person singing lhe LoA should be a person with authorÍty to ad on behalf of the company. lt
ís essential ihal tho per€on eigning the LOA has aulhor¡ty to change tel€commun¡cat¡ons servic€s
provlders. Note that æceplion¡bls, secrelanþs ¡¡rtd ass,Slsnls lyp¡cally do nat have the aullþrity to
change lølecommuniaauons ænrcos providørs lor lhe cornpâny. If the persón signing the LoA is
diñerent from lhe person with lhe actual aulhoríty to do so, you should attempt to contact the other
psfson.

While this policy might jeopardÞe some sales orders, it should give you a chance to reta¡n 6ales by
demonstrating your concern and probssionalism.
Take your time. Review the LoA for accuracy and legibility, especially the telephone number.
Confirm the person'g telephone number
NEVER glgn gomeone elgo'r ¡ame or an toA oranv olher document! Don't fo¡ce ¡ sale
lh¡l ls not ttmrã.

a

ACKNos'lqgCF, MEMLSy._ÞEå!EB

This will verif, on behalf of I have received, read, and
undeetend lhe documenl POLICIESAND REGARDING SLAMMNG
PREVENTION" ('Wndstream Documenf). Furlhermore, I agroe to distrÍbute the Wndstream Document to the
individuals responsible br selling Windstream Servicss. We fully understand and appreclate our obl¡gationB as a
Windslream Dealer nol lo engage in or facilitate the prac{ice of "sfamming" customers. We understand that
Windstæam will not tolerate , and that Windslream will take wñatever actions are
necessary to without limitalion, termination of the Dealer Agre€mÊnt and

all remedies.
.t

of Oealer

Nams of

/:

---"']

/''/''"-"'(
L2



connecting busîness to bus¡ness

VENDOR INTAKE FORM

X New Vendor: Complete ALL information requested below.

Today's D ate: _3 I I / 2077 _

Vendor Name (as shown on income tax return): ABS Telecom LLC

DBA orAcronyms used by Vendor: _ABS Tefecom LLC_

Vendor is alan: E lndividual X Business entíty

ff Vendor is a business entity, provide type of entity (i.e. sole proprietor, Corporat¡on, LLC, partnershíp)
and state of origination: _Texas_

Primary Contact Name: _Gary Speck_

Address {to be printed on PO): 6505 West Park Blvd. Su¡te 306 pMB # t3o E Address Change

CÍty: Plano State;_Tx Zip Code: 75093

windstreom* r'.' '

RËIIAOTËD

Tox rD Number (FEIN)¡
Telephone:972-4A7-0063_ Facsimile:214-291-5901

E-mail: Gary@abstelecom.net Web Site Address: *ABStelecom.net

NAICS Code

[Note: NAICS Code ínformotion con be found at www.4aìcs,coml,

* *,|'l *

SMATI BUSINESS CERTIFICATION

This section must be completed for Windstream's Federal and State Reporting Requirements:

Vendor E does X does not qualify as a small business enterprise pursuant to the Federal Acqulsftion
Regulatlons ("FAR") and regulations of the U.5. Small Eusiness Adminístration ("SBA"). fNote: Small
Business Size Standards can be found at Section 727.201., Tltte 13 of the Code of Federol Regulations
("CFR" ) or Www.naìcs"com . See the Expløndt¡on poge of this Form for more informstion on this
requirement,l

lf Vendor qualifles as a small busÍness enterprlse, indicate below the type of small business enterprise
(check allthat are applicable):

E Veteran'owned small business E Servíce-dlsabled veteran-owned smâll business

6ft 13



tr HUB Zone small business Et Woman-owned small business

tr small Disadvantaged Business (fncluding ANCs and rndian Tríbes)

windstreorn"
connecting business lo buslness

I**
+* {'

MINORIry WOMAN AND DISAB¡.ED VETERAN-OWNED BUSINESS SECTION

This section must be completed for Windstream's Federal and State Reporting Requirements:

-Eusiness Cl¡teqonrl Ethnicity Bugi¡cE¡,Tvnq

lJ Minority-owned E Native Arnerican/Alaskan Native EI sole proprietor

E Woman-owned trAsiân/Pecific lslander E Corporation

O Disabled veteran-owned trBlack/African American Epublic Agency/Non-profit

tr N/A -Not Appticable ECaucasian/Whíte ALLÇ/tLp/partnership

E Hispanic/Latino

* ¡t**,}

FEDERAI. GOVERNMENT CONTRACTORS EXCI.UDED PARTIES IIST

Vendor represents that it: E is X is not presently suspended or debarred from doing busíness with
the Federal Governrnent. [See the Explonotion poge of this Form for more inlormotíon on thÍs
requirement.l

* * *tf

VENDOR CERTIFICATION AND INDEMNIFICATION

By hís/herlits signature below, Vendor hereby certifies that the information provided in this Form is

accurate and cornplete. Should any information disclosed to Wlndstream in this Form change for any
reason, Vendor acknowledges that he/she/it is obligated to submit immediately a new Form identifuing
thE iNfOTMAtiON thAt hAS ChANgCd. VENDOR HEREBY AGREES TO INDEMNIFY AND HOLD WINDSTREAM
AND IT5 AFFILIATES, OFFICERS AND EMPLOYEES HARMLESS FROM ANY AND ALL CI.AIMS, CAUSES OF
ACTION, DAMAGES AND PENALTIES, INCLUDING WITHOUT LIMITATION REASONASLE ATTORNEYS' FEES,

ßESULTI

FORM.

NG FROM VENDOR S SUBMISSION OR INCOMPLETE INFORMATION ON THIS

Vendor Signature: Managlng Partner

Prlnt Name: Gary Speck

ra *

Noï.E: NEW vENDoRs Musr Atso suBMtr A coMprETED w-9 FoßM To ErFEcÍ PAYMENT

ery
L4
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connecting busiress lo business

Dealer Profile Form
3-30-10

Page 1 of 1

(Dealer Name must match Dealer Agreement and W-9)

Dealer Name: ABS Telecom LLC_

Address: 6505 W Pårk Ãlv.t

City/State/Zip: Plenn TX 7Aô01

Phone: 97_2{07-0063 _. Fax: 214-291-5901

E-mail:Sgly@aþpteleqom.net _ _ _

FED TAX ID Or SS #: RFN N trTËI\rrrvffi
Authorized Signer (Please Print Name) êan¡ Qno¡lz

Principal Line of Business: Telecom Brokerage . Datjr Cgnter Services. Çisco Hardware solutions.

How did you find thís Dealer: Called bv Charles Bates

Where are their customers located? USA

Estimated Amount of NuVox MRR at end of 1d Year: Unknown

Other Sales Office Locatíons:

Total Number of Sales People:

District Dealer Manager: Charles Bates

Brief slatement regarding why this Dealer qualifies to be a successful NuVox Dealer in your opinion:

ABs relecom LLC has been in a Desler sinqg 2,0Q9_.we are addino wind stream
because of the Klll nt in our sales area of Orrr Tvler Sales Office

PRIVATE/PROPRIETARY
Conts¡n6 Privst€ and/or Proprtstary lntomation. Máy not bc us€d or disctosed

outside Nuvox CommunicatÍons ¡xcept punuent to a written agreemenl.

t5
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D,lrn F¡cr
March 15,2011

December 13,2071

Windstream executed the Dealer Agreement with ABS

Mr. Speck traveled to Tyler, Texas to introduce Mr. Bates and Ms.
Kadlacek to Dr. Mickey Slimp, Director of ETIHN and he
reminded Dr. Slimp that ABS would be compensated by
Windstream as a sales agent

February 12,2015

March 30,2015

Mrs. Speck sent a Form 465 for Hunt to Messrs. Mungeer, Dishon
and Easley and reminded them that the Hunt project was an ABS
project

Mr. Mungeer sent the Hunt Addendum to Mr. Speck and provided
a copy to James E. Pearce of Windstream

January 16,2016

February 12,2076

April19,2016

November 9,2016

Mr. Speck submitted a Form 465 (No. 43160643) for Hunt and
subsequently called Mr. Mungeer and asked that Windstream bid
on the Hunt project

According to Windstream, its 'þersonnel responsible for
managing the company's participation in universal service
programs discovered that ABS may have been acting as a
consultant for UTHSCT," and that it'oimmediately undertook an
internal investigation"

Windstream completed its internal investigation

Mr. Loken responded to a USAC information request

January 6,2017

March 13,2017

May I1,2017

September 28,2017

Mr. Loken responded to a USAC information request

The RHCD sends the Further Explanation to Mr. Mungeer at
Windstream Lincoln, Nebraska office address

rüindstream represented to USAC that, prior to February 12,
2016,it did not know that ABS was acting as a consultant for the
UTHSCT HCPs and that Mr. Speck was listed as the contact
person on Form 465s submitted on behalf of HCPs for whom it
was bidding to provide service

Windstream represented to USAC that, during its intemal
investigation, it interviewed "relevant personnel still employed by
the company" but did not uncover evidence of any awareness of
ABS' dual role prior to February 2016
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ttlllL universat service
r ttl Administrative Co Rural Health Care Division

Re:

Administrator's Decßion on Rural Health Cøre programAppeøI

lia Electronic and Certifred Mail

June29,2078

Mr. Matthew A. Brill
Ms. Elizabeth R. Park
Latham & Watkins LLP
555 Eleventh Street NW, Suite 1000
Washington,DC 20004

Cc Ms. Amy Barnes
Vy'indstream Communications, LLC
4001 Rodney Parham Rd, BlFOl
Little Rock, AR722l2

Windstream Communications - Appeal of USAC's
Decision for Fundins Request Numbers Listed in Appendix A

DearMr. Brill:

The Universal Service Administrative Company (USAC) has completed its evaluation of the May
ll,2017 letter.of appeal (Appeal) submitted on behalf of Windsheam Communications, LLC
(Windstream).' The firnding request numbers (FRNs) that are the subject ofthe Appeal are listed in
Appendices A and B, and relate to funding underthe federal Universal Service Ruial Health Care
Telecommunications Progmm (Telecom Prograrn).

On March 13,2017, USAC denied requests for Telecom Program support submitted by The Burke
Center-West Austin Street @urke), Trinity Valley Community College (Trinity), and UTHSCT on
behalf of ETIHN - Andrews Center (UTHSCT) (collectivel¡ the Applicants) for funding years (Fys)
2012 through 2016.2 The Appeal requests that USAC reverse its ¿énials ofihe fi.¡ndingËiuests
listed in the Appendices.3

USAC has reviewed the Appeal and the facts related to this matter and has determined that
Federal Communications Commission (FCC or Commission) rules and requirements support the

I 
^!ee Letter from Matthsw A. Brill and Elizabeth R. Park, Latham & Watkins LLp on behalf of Windstream

communications, LLC to Rural Health care Division, usAC (May ll,20l7)(Appeal).
2,S¿e Emails from Rural Health Care Division, uSAC to Darlene Élou^oy, ihà g*t" ccnter - West Austin Street
et al. (Mar. 13,2017) (Administrator's Denials); Lettcr from Rural Health Care Division, USAC to Darlene
Flournoy, The Burke Center - West Austin Strcet et al, (Mar. l3,2}l7) (Further Explanation of Decision).
3 Søe Appeal at 2.

700 tzth street NW, suite 900, washington, Dc 20005 - phone: l2ozl776-o2w Fax (202) 776{/|¡g0



Mr. Matthew A. Brill
Ms. Elizabeth R. Park
Latham & Watkins LLP
June 29, 201 I
Page 2 of l8

denials of the FRNs listed in the Appendices because the Applicants' selection of Windstream as
the service provider for these funding requests was not the result of a fair and open competitive
bidding process, and was therefore in violation of the Commission's requirements for the
Telecom Program.a

Backsround

The Telecom Program provides eligible health care providers (HCPs) with universal service
support for the difference between the urban and rurat rates for eligible telecommunications
services, subject to limitations set forth in the Commission's rules.s FCC rules require HCps
to competitively bid the requested services and select the most cost-effective method of
providing the requested service.6 Specifically, each HCP must make a bona fide request for
eligible services by posting an FCC Form 465 to USAC's website for telecommunications
carriers to review.T The HCP must review all bids submitted in response to the FCC Form 465
and wait at least 28 days before entering into a service agreement with the selected service
provider.E

The FCC further requires that the competitive bidding process be fair and open, and that the
process not be compromised by improper conduct by the applicant, service provider, or both
parties.e Âccordingl¡ a service provider participating in the óompetitive bidding process cannot
be involved in the.preparation of the HCP's FCC Form 465, request for proposal ßFP), or vendor
selection ptocess.l0 Consultants or other parties working on behalf of the HCP who have an

a See Requesls þr Review of Decisions of the lJniversal SemÍce Administrqtor by Hospiral Networks Management,
Inc. Manchaco, Texas,WC DocketNo.02-60, Order,3l FCCRcd 5731, 5733,pua.4(2016)(Hospilal Networks
Management Order) (citing Federal-State Joint Board on (Jnìversal Services, CC Docket No. 96-45, Report and
Order, 12 FCC Rcd 8776,9076, para. 480 (1997) (Universa! Semice First Report and Order) (subsequent history
omitted) (requiring competitive bidding processes to be fair and open such that no bidders ¡eceive anìnfair
advantage); Promoting Telehealth in Raral America,WC Docket No. 17-310, Notice of proposed Rulemaking and
Order, FCC 17-164 at28, para.100 (OHMSV Dec. 18, 2017) (2017 NPRM and Order) (',[À] process that is not .fair
and open' is inherently inconsistent with 'competitive bidding.") . Cf, Schools and Libraiiei Ùniversol Sertice
Support Mechanism, CC Docket Nos. 96-45 et al,,Third Report and Order and Second Further Notice of proposed
Rulemaking, I 8 FCC Rcd 26912, 26939, pua. 66 (2003) (Schools and Lìbrarìes Third Report and Order) (stating
that a fair and open competitive bidding process is critical to preventing waste, fraud, and abuse ofprogrãm
resources). Se e generally, 47 C.F.R. 54.603(a).
s See 47 C.F.R. $$ 54.602(a),54.604(b).
6 See 47 C.F.R. $$ 54.603(a), (b)(a), 5a.615(a).
7 See 47 C.F.R' $ 54.603; see also FCC Form 465 Health Care Providers Universal Service Description of Services
Requested & Certification Form, OMB 3060-0804 (Nov. 2012) (FCC Fora 46J).
8 47 C.F.R. $ 54.603(bX3).
e Hospital Nen+orks Management Order,3l FCC Rcd at 5733, pua.4.
to Id. Tciting Schools and Libraries {Jniversal Servíce Support Mechanìsm and A Natíonal Broadband planfor Our
Fulure,SixthReportandOrder,CCDocketNo,02-6,25FCCRcd 18762,18799-800,para.S6(2010) (schoolsand
Libraries Sixth Report and Order) ("an applicant violates the Commission's competitivã bidding rules iitne
applicant tums over to a service provider the responsibility for ensuring a fair and open competiive bidding
process")). SeealsoRequestforReviewbyMastermindInternetServiies,Inc.,etal.,CCDocketNo.96-4j,Order,

700 12th street NW, suite 9ü), washington, Dc 2ooo5 * phone: (2021776-0200 Fax: (202) 776{080



Mr. Matthew A. Brill
Ms. Elizabeth R. Park
Latham & Watkins LLP
June29,2018
Page 3 of l8

ownership interest, sales commission arrangement, or other financial stake with respect to a
bidding service provider are also prohibited from performing any of those tasks on behalf ofthe
HCP. r I The FCC has futher clarified that the individual listed as the contact person on the FCC
Forms f..65 may not be afliliated with a seruice províderthat participates in the bidding prcccss as a
bidder.12 As the FCC explained, the contact person infìuences an applicant's competit-ive bidding
prccess by controlling the dissemination of information regarding the services requested, and a
contact person that has a relationship with a prospective service provider may influence the
competitive bidding process in two ways; either other prospective bidders may decide not to bid, or
the contact person may not provide information to other bidders ofthe same type and quality that
the contact person retains for its own use as a bidder.13 Further, the FCC has stated that anyFCC
Form 465 that lists as the contact person an employee or represenüative of a service provider that
also palticipates in the bidding process as a bidder or is ultimately selected to provide the requested
seryices is deemed defective and any funding requests arising from that form must be denied.la

ADplicants' Fundins Rcouests

Between April 20, 2012 andJune2,2015, the Applicants submitted FCC Forms 465 requesting
eligible services, which resulted in the selection of Windstream to provide services for the FRNs

l6 FCC Rcd 4028 (2000) (Masternind Order) (finding that the FCC Form 470 contact person influences an
applicant's competitive bidding process by controlling the dissemination of informationregarding the services
requested and, when an applicant delegates that power to an entity that also participates in itre triOaing process as a
prospective service provider, the applicant impairs its ability to hold a fair competitive bidding proceis); Requesr for
Review by Dickcnson County Public Schools et al.,CC Docket No, 96-45, 17 FCC Rcd 15747, l5748,para.3
(2002) (noting that an applicant impairs its ability to hold a fair and open competitive bidding process when the
applicant's FCC Form 470 contact person is also a service provider participating in the bidding process as a bidder);
Requests lor Review of the Decision of the Universal Service Administrator by SEND TechnologÍes, L.L.C., CC
Docket No. 02-6, Order, 22 FCC Rcd 4950, 495l,para,3 (V/ireline Comp. Bur. 2007) (SEND Order) (cíIing
Mastermind Order, 16 FCC Rcd at4032-4033, paras 9-10).
tt Hospilal Networks Management Order,3 I FCC Rcd at 5733-34 , pua. 4 (citing SE/VD Order, 22FCC Rcd 4950
(flnding that where the applicant's contact person is also a partial owner ofthe selected service provider, the
relationship between the applicant and the service provider creates a conflict ofinterest and impedes fair and open
competition)).
1z Id. at 5742, para.20 (citing Schools and Libraries Síxth Reporl and Order,25 FCC Rcd at I 8799-800, para. 86
("an applicant violates the Commission's competitive bidding rules if the applicant turns over to a servicé provider
the responsibility for cnsuring a fair and open competitive bidding process")).
t3 See SEND Arder,22 FCC Rcd at4952-53,para. 3 (citing Uaslein¡nd Oider, l6 FCC Rcd at 4033, para. I l).
t4 Id. (citing Mastermind Orde¿ I 6 FCC Rcd at 4032. para. l¡. See also Send order,22 FCC Rcd at 4952-53, para.
3 ("[]n the Maslermind order,lhe Commission held that, where an FCC Form 470 lists a rontâct person who is an
employee or representative of a service provider who participates in the competitive bidding proceis, the FCC Form
470 is defective."). ln Hospital Networks Management Order,the FCC observed that the mechanics of the bidding
processes in the rural health care and E-rate programs are eflectively the same and that, like the FCC Form 470 in
the E-rate program (i.e., the FCC Form inviting service providers to submit bids in response to an applicant,s request
for services), the rural health care program's FCC Form 465 describes the applicant's planned servióe requirements,
as well as other information regarding the applicant and its competitive bidding process that may be relevant to the
preparation of bids. See 3I FCC Rcd at 5741-42,para.2A.
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listed in the Appendices.ls The contact person listed on each of the FCC Forms 465 was Gary
Spec( an employee ofABS Telecom, LLC (ABS Telecom).16

Based on its review and investigation, USAC determined that the relationship between
Windstream and Mr. Gary Specþ the parly who filed the FCC Forms 465 on behalf ofthe
Applicants and whose employer, ABS Telecom, was listed as a vendor on at least one ofthe
Applicants' service agrcements with Windsream, created a conflict of interpst that impaired the
Applicants' abilily to hold a fair and open competitive bidding prccess for the FRNs listed in the
Appendices.rT Therelorg on March 13,2017, USAC deníedlhe ñrnding reguests bec¿use the
Applicants' selection of Windstream as the service provider for these frrnding requests was not the
result of a fair and open competitive bidding process, in violation of the FCC's requirements,ls

\ilindstreamts Appeal

On May 11,2017, Windstream appealed USAC's denials ofthe FRNs listed in the Appendices.le
In the Appeal, Windshtam acknowledges that it had a business relationship with Mr.-Specþ owner
and manager of ABS Telecom, arising from a channel paÉner agreement executed on March 15,
2011, under which ABS Telecom served as its sales agent by identi$ing business opportunities for
Windsfeam.20 However, Windstream Í¡rgues that (l) USAÕ should reverse its decision to deny

15 ,See FCC Form 465 No.43123237 far FY 2012 (Apr. 20, 2012);FCC Form 4ó5 No. 43123240 for Fy 2012 (Apr.
20' 2012); FCC Form 4ó5 No. 43133868 for FY 2013 (May 16, 2013); FCC Form 4ó5 No. 431,{451I for Fy 2014
(May29,2014);FCCForm465No.43l55659forFY20l5(Jun. 1,2015);FCCForm465No.43l55674forFy
2015 (Jun. l,2015); FCC Form 465 No. 43155889 for Fy 2015 (Jun. 2,2015).
t6 See id.
ì7 On Decembet 23,2076, USAC sent information requests to Windstream and the Applicants requesting
clarification or additional information to address certain issues or deficiencies USAC identified in the fulOing
requests listed in Appendix A. See Email from Jeremy Matkovich, Program Analys! USAC, to Darlene Flournoy,
ETIHN Coordinator, Burke Center, Trinity, UTHSCT (Dec, 23, 2016); Email from Jeremy Matkovich, program
Analyst, USAC, to Tim Loken, Director Regulatory Reporting, Windstream (Dec. 23, 20i6). In its response to
USAC's December 23,2016 information request, Windstream indicated that its monthly recurring charges for each
these funding requests included commissions paid to "Channel Partners" as compensatiãn tor identifying and
bringing a customer to Windstream. .S¿e Letter from Tim Loken, Director Regulatory Reporting, Vy'indsäeam, to
USAC at I (Jan. 6, 2017), According to Windstream's website, ABS Telecom, LLC was nameã one of
Windstream's "Elite channel Partners" in20l4. ,Ss¿ Windstream Website, Windstream Names 2014 Elite Channel
Partners, available al ht{p://news,windstrcam.comlnews-rqleæes/nelvg-relea$-de!a_il{lvindstream-announces:2O14-
elite-channel'pa¡tners (last visited May 17 ,201 8). Based this information, USAC founa tnailø.. Specf* role as the
contact person listed on the Applicants' FCC Fo¡ms 465 and afÏiliation with Windstream created a conflict of
interest that tainted the competitive bidding process for each ofthe funding requests in the Appendices. S¿e
Administrator's Denials; Further Explanation of Decision,
r8.See Administator's Denìals; Further Explanation of Decision. To the extent USAC provided firnding for the
FRNs listed in the Appendices, it sought recovery of those funds in a separate letter. Sãe Emails from Ru¡al Health
Care Division, USAC to Maribeth Everley, Windstream Communications, LLC (Oct.23,2017); Further
Explanation of Deoision at 2, nn. 2-3.
re 

^See 
Appeat.

20 See id. at3.
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funding to Windstream because Windstream was not responsible for any conflict of interest;2l (2)
USAC should direct any recovery âct¡on towards ABS;22 and (3) constitutional and equitable
considerations miliøte against depriving Windstream of funding.23 We address each ofthese
arguments below.

ARGIIMENT 1 - USAC should reverse its decision to deny funding to \ilindstream because
Windstream was not responsible for any conflict of interest.

First, Windstream argues that USAC should not have denied funding for the FRNs listed in the
Appendices because Windstream was not responsible for the conflict of interest that violated the
FCC's competitive bidding rcquirements.24 However, this claim is inconect. USAC was required
to deny the Applicants' funding requesls because the support requested was for services procured
through a competitive bidding process that was not "fair and open," in violation of the FCC,s
competitive bidding requircments.2s Specifically, the relationship between Windstream and Mr.
Speck, who filed the FCC Forms 465 on behalfofthe Applicants and whose employer, ABS
Telecom, was c,onùiacted by Windstream to serye as its sales agent by identi$ing business
opportunities, crcated a conflict of interest that undermined the competitive bidding process for the
FRNs listed in the Appendices.26 As previously stated, consultants who have a furãncial stake with
respect to a bidding service provider may not be involved in the preparation of the FCC Forms 465
for the HCPs competitively bidding requested services under the Telecom hogram because such
involvement constitutes a conflict of interest that impairs the HCPs' abilþ to hold a fair and open
competitive bidding process.2? Mr. Speck's dual role as the HCPs' consultant and Windstream's
sales agent created a conflict of interest that impeded fair and open competition, in violation of the
FCC's competitive bidding requirements. Even i[ as Windstream claims, it was not responsible
for the conflict of interest in this case, FCC precedent requires USAC to deny ñrnding requests
yherc there is improper involvement of a bidding seruice provider's employee or representative in
the preparation ofthe underlying l'CC Forms 465.28 Thereforc, it was appropriate for USAC to
deny the funding requests listed in the Appendices.

zt Id. at6.
22 Id. at ll.
23 Id. zt 12.
2a Søe Appeal at 6.
2s See suprønote 4.
26.See Further Explanation of Decision at ó.
27 See supra note I L
28 See supra note 14. Because the question of wheûer Windsrea¡n was responsible for the conflict of interest is relevant
only to USAC's recovery of Telecom Program support committed to the Applicants, and not to its denial of their funding
requests, which was required by FCC precedent regardless of which party caused the competitive bidding violation, USÃC
will address this question ín its response to Windsteam's appeal of USAC's adjustment oithe Applicanú, ñrnding
commitrnents, and not in the instant decision. Sþe id.;Letter from Matthew ,1. grill and Elizabóth R. park, Latham &
Watkins LLP on behalf of Windsfeam Communications, LLC to Rural Health Care Division, USAC (Dec. 19,
2017) (Windstream COMAD Appeal).
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aRGUMENT 2 - usAc shourd direct any re.overy action toward ABS.

Next' Windsneam argues thåt, to the extent there was a violation of the FCC,s co¡npet¡t¡vs biddingrules and requircments govemíng the Telecom program, usAc shourd seek recovery ofimproperly disbursed funding from ABS Tetecom.ie Ñ;;e| t¡iì 
"la¡m 

is not relevanr roUSAC's denial of the FRNS listed in the Appendices, which was required uy rccpreceãent
inespective of any separate action by UsAö to-recover previously cbmm¡ttø R¡n¿s.io r-t .r"ro,*,we do not address this argument in the instant decision.

ARGUMENT 3 - Co¡rstÍtutional and equitable considerations militate against deprivingWindstream of funding.

Finall¡ windstream årgues that usAC's denial of funding for rhe F'RNs listed in the Appendicesraises constitutional and equitable concerns.ll Because tnãse issues are questions of ¡lolicy, andusAC is not authorized to make poricy, we do not address these ciaims.r*

Administrator's Decision on Anneat

ys49 is unable Ûo grant the Appeal because Mr. Speck's dual role as a consultant for theApplicants and channel partner for Windsftam created a conflict of interest that tainted thecompetitive bidding pmcess for the FRNs listed in the AppenJices. 
- 

The.rfore, because thecompetitive bidding process that resulted in the Applicanìi' selection of Windsfeam as the serviceprovider for these funding requests was not fair anå oprn, in uiohtån of the FCC,s rules,33USAC denies the Appeal.

If you wish to appeal this decision or request a waiver, you can follow the instmctions pursuant to47 c'F'R' Pa¡"t 54, subpart.l (4? c.F.R. $$ s¿.zrq toíis¡. eu,tlt"i¡nrrucrions for filing appeals orrequestingwaiversareavailableat: http//www.usac.org/aboulab'ut/proeråm- e-Fr
inteBritvlappeals.aspx.

2e.lee Appeal at I l.
30 see supra note 14' usAC will addrusthe question ofwhether it should seek recovery of previously comrnitted fundsliom ABS Telecom in its responæ to windsrrcamt appeal of usAC;"r¿jùi*""iirúe Applicants, ñrndingcommifments. óþe Windstream COMAD Appcal.rr.lee Appeal al 12.
t2 

'lee generølly,47 c.F.R'. $ 5470?{s}{"[usAc] may-not make policy, interpret uncle¿r provisions of the sratute orrules' or interpret the intent ot congr'eis."i; ¿z c.¡r.n. $ I J frhJ jroJir¡oir ãt trr¡* chapter may be suspended,revoked' amendçd, or waivcd for.eood cause shown, iñ wrtoìe oilíil;ï;"y rime by rhe commission, subjecr tothe provisions of the Administratiie procedures Acf and the provisiåns áiit iåmpt.r.,1.
'r See supra nale 4.
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Sincerely,

/¡/ Universal Service Adminishative Company

cc: William L. Elliott, Windsteam Communications, LIÆ
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t' lltJt- universar service
r llr Administrative Co Rural Health Care Division

Re

Administrator's Decision on Rural Health Cøre programAppeal

Via Eleclronic and Certifred Maíl

lune29,2018

Mr. Matthew A. Brill
Ms. Elizabeth R. Park
Latham & Watkins LLP
555 Eleventh Street NW, Suite 1000
Washington,DC 20004

Cc: Ms. Amy Barnes
Windstream Communications, LLC
4001 RodneyParham Rd, BlF0l
Little Rock, AF.72212

Windstroam Communications - Appeal of USAC's
Decision for Funding Reqgest Number$ LiEled in Apnendix A

Dear Mr. Brill

The Universal Service Administrative Company (USAC) has completed its evaluation of the
December 19,2017letter ofappeal (Appeal) submitted on behalfof Windstream Communications,
LLC (rù/indstream).r The funding request numbers (FRNÐ that are the subject ofthe Appeal are
listed in Appendix A, and they relate to funding under the federal Universal Service Rurai Health Care
Telecommunications Progmm (Telecom Program).

On October 23,2017, USAC issued Commitment Adjustment Letters (COMADs) to Windstrcam,
adjusting Telecom Program firnding committed to The Burke Center-West Austin Street @urke),
Trinity Valley Community College (Trinity), and UTHSCT on behalf of ETIHN - Andrews Center
(UTHSCÐ (collectively, the Applicants), including r€covery fir¡m Windstream of any funding
improperly disbursed, for funding years (FYs) 2012 through 2015.2 The Appeal requests that USAC
reverse these funding adjushnents. 3

I See Letter from Matthew A. B¡ill and Elizabeth R. Park, Latham & Watkins LLP on behalf of Windstream
Communications, LLC to Rural Health Care Division, USAC (Dec. lg,Z0l7) (Appeal).
2,See Emails fiom Rural Health Care Division, USAC to Maribeth Everley, Winditream Communications, LLC
(Oct. 23, 2017) (Administrator's COMADs) (adjusting the Applioants' commitments based on USAC's finding that
the competitive bidding process that resulted in the selection of rWindstream as the service provider for Applicãnts,
funding requests was not fair and open, as required by the FCC).
3 See Appeal at l.
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USAC has reviewed the Appeal and the facts related to this matter and has determined that
Federal Communications Commission (FCC or Commission) rules and requirements support the
funding adjustments for the FRNs listed in Appendix A because the Applicants' selection of
Windstream as the service provider for these funding requests was not the result of a fair and open
competitive bidding process, and was therefore in violalion of the Commission's requirements for
the Telecom Program.a

Background

The Telecom Program provides eligible health care providers (HCPs) with universal service
support for the difference between the urban and rural rates for eligible telecommunications
services, subject to limitations set forth in the Commission's rules.s FCC rules require HCPs
to competitively bid the requested services and select the most cost-effective method of
providing the requested service.6 Specifically, each HCP must make a bona fide request for
eligible services by posting an FCC Form 465 to USAC's website for telecommunications
carriers to review.T The HCP must review all bids submitted in response to the FCC Form 465
and wait at least 28 days before entering into a service agreement with the selected service
provider.s

The FCC fuither requires that the competitive bidding process be fair and open, and that the
process not be compromised by improper conduct by the applicant, service provider, or both
parties.e Accordingly, a service provider participating in thecompetitive bidding p..és cannot
be involved in the. preparation of the HCP's FCC Form 465, request for proposal (RFP), or vendor
selection process.r0 Consultants or other parties working on behalf of ttri HCp who have an

a See Requeslsþr Review of Decisíons of the IJniversal Service Adminìslrator by Hospital Networks Management,
Inc. Manchaca, Texas, WC Docket No. 02-60, Order, 31 FCC Rcd 573 I , 5733, para, 4 QAß) (Hospital Networks
Management Order) (ciling Federal-State Joinl Board on lJniversal Semice¡, CC Dockct No. 96-45, Report and
Order, 12 PCC Rcd 8776,9076, para. 480 (1997) (lJniversal Servíce First Report and Order) (subsequeñt history
omitted) (requiring competitive bidding processes to be fair and open such that no bidders receive an unfair
advantage); Promotíng Telehealth in Rural America,WC Docket No. l7-310, Notice of Proposed Rulemaking and
Order, FCC 17-164 at28, para.100 (OHMSV Dec. 18, 2017) (20t7 NPRM and Order) ("[A] process thar is not 'fair
and open' is inherently inconsistent with 'competitive bidding."'). Cf, Schools and Libraries {Jníversal Service
Support Mechanism, CC Docket Nos. 96-45 et al.,Thnd, Report and Order and Second Further Notice of Proposed
Rulemaking, l8 FCC Rcd26912,26939, pua.66 (2003) (Schools and LibrarÍes Third Report and Order) (stating
that a fair and open competitive bidding process is critical to preventing waste, fraud, and abuse ofprogram
resources). See generally, 47 C.F.R. 54.603(a).
5 See 47 C.F.R. $$ 54.602(a), s4.604(b).
6 See 47 C.F.R. $$ 54.603(a), (b)(a), 54.615(a).
7 See 47 C.F.R. $ 54.603; see also FCC Form 465 Health Ca¡e Providers Universal Service Description of Services
Requested & Certification Form, OMB 3060-0804 (Nov. 2012) (FCC Forn 46i).
8 47 C.F.R. $ 54.ó03(bX3).
e 

_Hospital Networles Management Order,3l FCC Rcd at 5733, para.4,
r0 

^td. (citing Sc hools and Libraries lJniversal Servìce Support Mechanìsm and A Natìonal Broadband planþr Our
Future, Sixth Report and Order, CC Docket No .02-6,25 FCC Rsd 18762,18799-800, para. 86 (2010) (Schools and
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ownership interest sales commission arrangement, or other financial stake with respect to a
bidding service provider are also prohibited fiom performing any ofthose tasks on behalf of the
HCP. 'l The FCC has further clarified that the individual liste¿ ás the contact person on the FCC
Forms lps may not be affiliated with a service provider that participates in the bidding process as a
bidder.12 As the FCC explained, the contact person influencôs an applicant's competiãve bidding
process by controlling the dissemination of information regarding the services requested, and a
contact person that has a relationship with a prospective seryice provider may influence the
competitive bidding process in two ways; either other prospective bidders may decide not to bid, or
the contact person may not provide infonnation to other bidders ofthe same type and quality that
the contact person retains for its own use as a biddcr.13 Further, the FCC has stated ttrat any nCC
Form 465 that lists as the contact person an employee or representative of a seruice provider that
also pafticipates in the bidding process as a bidder or is ultimately selected to provide the requested
services is deemed defective and any ñrnding r€quests arising from that form must be denied,la To

Libraries Sixth Repoil and Order) ("an applicant violates the Commission's competitive bidding rules if the
applicant turns over to a service provider the responsibility for ensuring a fair and open competitive bidding
process")). SeealsoRequestforReviewbyMaslerm¡ndlnternetservices, Inc.,etal.,CCDocketNo.g6-45,O¡der,
I 6 FCC Rcd 4028 (2000) (Mastermind order) (finding that the FCC Form 470 contactperson influences an
applicant's competitive bidding process by controlling the dissemination of informationregarding the services
requested and, when an applicant delegates that powsr to an entþ that also participates in the bidding process as a
prospective service provider, the applicant impairs its ability to hold a fair competitive bidding proceis); Request for
Review by Dickenson County Public Schools et a!.,CC Docket No. 96-45, 17 FCC Rcd 15747, 15748,para.3
(2002) (noting that an applicant impairs its ability to hold a fair and open competitive bidding process when the
applicant's FCC Form 470 contact person is also a service provider participating in the bidding process as a bidder);
Requests for Review of the Decision of the Unìversøl Semice Admìnislrator by SEND Technologies, L.L.C., CC
Docket No. 02-6, Order, 22 FCC Rcd 4950, 4957, pan.3 (Wireline Comp. Bur. 2007) (SEND Order) (citing
Mastermind Orde¡, 16 FCC Rcd at 4032-4033, paras 9-10).
tt Hospítal Networks Management Order,3l FCC Rcd at 5733-34, para. 4 (citing SEND Order,22 FCC Rcd 4950
(finding that where the applicant's contaçt person is also a partial owner ofthe selected service provider, the
relafionship between the applicant and the service provide¡ creates a conflict ofinterest and impedes fair and open
competition)).
12 Id. at 5742, pan. 20 (citing Schools and Libraries Sìxth Report and Order,25 FCC Rcd at 18799-800, para. Bó
("an applicant violates the Commission's competitive bidding rules if the applicant tums over to a servicC provider
the responsibility for ensuring a fair and open competitive bidding process")).
t3 See SEND Order,22 FCC Rcd at 4952-53, para. 3 (citing MastLim¡nd Oider, l6 FCC Rcd at 4033, para. l1).
14 Id.çcitingMastermindOrder,16FCCRcdat4032.para.g). SeealsoSendOrder,22FCCRcdatig;Z-s3,pwa.
3 ("[l]n the Maslermind Order,the Commission held that, where an FCC Form 470 lists â contact person who is an
employee or representative ofa service provider who participates in the competitive bidding proceis, the FCC Form
470 is defective."). In Hospital Networks Management Order,the FCC observed that the mechanics ofthe bidding
processes in the rural health carc and E-rate programs are effectively the same and that, like the FCC Form 470 in
the E-rate program (i.e., the FCC Form inviting service providers to submit bids in response to an applicant's request
for services), the rural health care program's FCC Form 465 desøibes the applicant's planned service requirements,
as well as other information regarding the applicant and its competitive bidding process that may be relevant to the
preparation of bids. Seø 3 I FCC Rcd at 574 l -42, para. 20.

700 12th street NW suite 900, washington, Dc 2000s - phone: l¿o2l776e2oo Fax: (202) 776-w$o



Mr. Matthew A. Brill
Ms. Elizabeth R. Park
Latham & Watkins LLP
June 29,2018
Page 4 of 14

the extent support has been improperly committed and/or disbursed, USAC must recover such
frrnds through its normal processes.15

on March 8,20l2,August 29,2073,and December 13,2}l3,respectively, Trinþ, Burke, and
UTHSCT submitted FCC Forms 465 requesting eligible services, which resulted in the selection of
Windstream to provide services for the FRNs listed in Appendix A.ló The contact person listed on
each ofthe FCC Fonns 465 was Gary speck, an employee of ABS Telecom, LLC (ABs
Telecom).17 Between March 12,2013 and May 1l,20i6,USAC issued funding commitrnent
Ietters (FCLs) to the Applicants for these funding requests for FYs 2012 through 2015.18

Based on its subsequent review and investigation, USAC determined that the relationship
between Windstrcam and Mr. Gary Specþ the party who filed the FCC Forms 465 on behalf of the
Applicants and whose employer, ABS Telecom, LLC (ABS Telecom), was listed as a vendor on at
leasf one ofthe Applicants' service agreements with Windsteam, created a conflict of interest that
impaired the Applicants' ability to hold a fair and open competitive bidding process for rhe FRNs
listed in Appendix A.le Therefore, on Octob er 23,2017,USaC issued COMADs to Windstream,

15 See Comprehensive Revíew of the Universal Semice Fund Managemenl, Adminìstration, & Oversight, Federal-
Slale Joint Board on Universal Semice Schools & Libraries IJníversal Semice Support Mechqnìsm, Rural Health
Care Support Mechanism, Lifeline & Link-Ilp Changes to the Board of Directorsfor the National Exchange Carrier
Associalion, Inc.,WC Docket Nos. 05-195,02-60, and 03-109, CC Docket Nos. 96-45, 02-6, and 9Z-21, Report and
Otder,22 FCC Rcd 16372, 16386, para. 30 (2007) ("[F]unds disburscd from the high-cost, low-income, and rural
health care support mechanisms in violation of a Commission rule that implements the statute or a substantive
program goal should be recovered."). C.f. Changes to the Board ol Directors of the National Exchange Caryier
Associalion, Inc. Federal-Slale Joint Board on llniversal Semice, CC Docket Nos. 9ó-45 and 97-Zl , Order,l S FCC
Rcd- 7197 ,7200, pua' I ( 1999) (Commitment Adjustment Order) (finding that Congress requires the Commission to
recover monies erroneously disbursed under the E-rate program); Changes to Board of Direõtors of the National
Exchange Canier Association, Inc., CC Docket No. 97-21, Order, 15 FCC Rcd. 22975,22977,pua. 3 (2000) (.,As
explained inthe Commilment Adjuslment Order, both the D€bt Coll€ction Improvement Act (D-CIA) and the
Commission's rules require collection of any disbursements it made in violation of the Act.").
16.See FCC Form 465 No. I 13152 for FY 201 I (Mar. 8,2012); FCC Form 465 No. 43137t56 for Fy 2013 (Aug.
29,2013);FCC Form 465 No. 43139560 for Fy 2013 (Dec. 13, 2013).
t7 See Íd.
r8.lee FCLs listed in Appendix A.
le On December 23,2076, USAC sent information requssts to Windstream and ths Applicants requesting
clarification or additional information to address certain issues or deficiencies USAC identified in certaii funding
requests submitted by Applicants for FY 2015. Søs Email from Jeremy Matkovich, Program Analyst, USAC, to
Darlene Flournoy, ETIHN Coordinator, Burke Center, Trinity, UTHSCT (Dec. 23, 201ó); Email from Jeremy
Matkovich, Program Analys! USAC, to Tim Loken, Director Regulatory Reporting, Windstream (Dec. Z3,i0l6).
In its response to USAC's December 23,2016 information requesf, Wíndstream indicated that its monthly trcuning
charges for each these FY 20 l5 funding requests included commissions paid to "Channel partners" as compensatioìr
for identiffing and bringing a customer to Windstream. See Lefier from Tim Loken, Director Regulatory Reporting,
Windstream, to USAC at I (Jan. 6,2017). According to Windstream's website, ABS Telecom, LLC was namcd one
of Windstream's "Elitc Channel Partners" in2014. 

^S¿¿ 
Windsüeam Website, Windstream Names 2014 Elite

Channel Partnets, æailable at htlp;//news.windstream.codnews-releasslnews-release-detaillwindstream-
announçes'2014-clite-channel-partncrs (last visited May 17,2018). Based this information, USAC found that Mr.
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seeking adjustment of fi,rnding committed for the FRNs listed in Appendix A because the
Applicants' selection of Windstream as the service prcvider forthese funding requests was not the
result of a fair and open competitive bidding proc.ess, in violation ofthe FCC's requircments.2o

lVindstreamts Aoneal

On December 19,2017, Windstream appealed USAC's adjustnent of funding for the FRNs listed
in Appendix A.2l In the Appeal, Windsfeam acknowledges that it had a business relationship with
Mr. Speck, owner and manager of ABS Telecom, arising from a channel partner agreement
executed on March 15,201l, under which ABS Telecom served as its sales agent by identifying
business opporrtunities for Windstream.z2 However, Windstream argues that (l) the current rules
applicable to the Telecom hogram do not contain the "fair and open" competitive bidding rules
USAC contends were violated;23 ¡Z¡ USRC should reverr¡e its decision to deny funding to
Windstream because Windstream did not violate any "fair and open" competitive bidding
requirements;24 (3) if USAC finds that competitive bidding rules were vioiated, notrvithsiarnding
that the FCC only now is proposing to adopt such requirements, USAC should dircct any recovery
action towards ABS;25 q3d (4)constitutional and equitable considerations militate againit depriving
Windstream of funding.26 We address each of these arguments below.

ARGIJMENT I - The current rules applicable to the Telecom Program do not contain theÍfair and open" competitive bidding rules USAC contends were violated.

Firsf Windstream argues that Telecom Program rules do not require the HCP's selection of a
service provider to be the rcsult of a competitive bidding process that is fair and open.2? To support
its claim that this standard is inapplicable to the Applicants' competitive bidding pnocesses,
Windstream cites the 2017 NPRM and Order, in which the FCC proposed the adoption of new
rules codifuing the fair and open competitive bidding requirement in the Telecom Program.2s

Speck's role as the contact person listed on the Applicants' FCC Forms 465 and afTìliation with Windstream created
a conflict of interest that tainted the competitive bidding process for all funding requests associated with thesc
forms, including the FRNs listed in Appendix A. Se¿ Email from Rural Health Care Division, USAC to Windstream
et al. (Mar. 13,2017) (Administrator's Denials); Letter from Craig Davis, USAC to Darlene Floumoy, The Burke
Center - West Austin Street et al. (Mar., 13,2017) (Further Explanation of Decision); Administrator's COMADs at
4.
20 See Adminishator's COMADs at 4.
2tSee Appeal.
22 See id. at3-4.
23 Id at7.
24 Id. at9.
25 Id. at 13.
26 Id. at 15.
21 See id. at7.
28 See Appeal at7-8: 2017 NPRM and Order at28, para. 100.
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Specifically, Windstream argues that this proposal constitutes an acknowledgment bythe FCC that
this requirement does not cunently apply to competitive bidding in the Telecom hogram.2e

We reject Windstream's arguments. Although Windstream is conect that the requirement has not
been codified in existing Telecom Program rules, the FCC has consistently held that the
competitive bidding prooess that results in the selection of a service provider in the Telecom
Program must be fair and open.3o The FCC also explicitly acknowledged in the 20t7 NpRM and
Orderthatthe formal adoption ofrules codiffing the fair and open standad in the Telecom
Program would merely codify its existing competitive bidding requirements,3l and noted that a
process that is not "fair and open" is inherently inconsistent with "competitive bidding.32 Further,
the Commission has applied the fair and open competitive bidding requircment in iß Aecisions to
determine whether HCPs' selection of a service provider in individual cases complied with
Telecom Progrun rcquirements, despite the lack ofa formal rule codiffing this requirement.s3
Therefore, USAC rejects this argument.

ARGUME1YI 2 -USAC should reven¡e its decision to deny funding to Windstream because
Windstream did not violate any "fair and open" competitive bidding requirements.

Second, Windstream argues that USAC should not adjust the funding for the FRNs listed in
Appendix A because Windstream did not violate ttre FCC's competitive bidding requirements.3a
However, this claim is inconect. usAC was required to adjust the Applicants, fi,rnding
commitments because the support was for services procured through a competitive bidding process
that was not "fair and open," in violation ofthe FCC's competitive bidding requircments.3S
Specifically, the relationship between Windstream and Mr. Spech who filed the FCC Forms 465
on behalfofthe Applicants and whose employer, ABS Telecom, was contracted by Windstream to
serve as its sales agent by identifying business opportunities, created a conflict of interest that
undermined the competitive bidding process for the FRNs listed in the Appendices.36 As
previously stated, consultants who have a financial stake with respect to a bidding service provider

2eSee AppealatT.
30 Hospìtal Networks Manøgemenl Order,3l FCC Rcd at 5733, para. 4 (citing Mastermind Order, l6 FCC Rcd at
4033, pua. l0). See id' at 5731 ("The principles underlying lhe Mastermind Or¿er and other orders addressing fair
and open competitive bidding not only apply to the E-rate program (more formally known as the schools and
libraries universal service program), but also to participants in the rural health care program.,').
3t See 2017 NPRM and Order at28, para.l00 ("Because we are merely proposing tb cõairy ín existing requirement,
RHC Program participants that are already complying with our competitive bidding rules should not b; im¡acted.").
t2 Id. çciting (Jniversal Semice First Report and Order,l2 FCC nca 8ZZO¡.
3i See, e-g. Hospital Networlæ Manøgement order,3 I FCC Rcd 573 I (finding a violation of the Commission's
competitive bidding requirements where the Telecom Program applicant's competitive bidding process was not,,fair
and open"). See also id. at 574l,para. l8 n.84 (citing Mastermind Order,l6 FòC ncd at a03ã-j3, para. l0
(concluding that a competitive bidding violation occurred despite the lack ofa specific rule addresiing the facts at
issue)).
3aSee Appeal at 8.
35 See wpra note 4.
36.lee Further Explanation of Decision at 6.
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may not be involved in the preparation ofthe FCC Forms 465 for the HCPs mmpetitively bidding
requested services under the Telecom ltograrn because involvement impairs the I{CPs' ability to
hold a fair and open competitive bidding process.3? Therefore, Mr. Speck's dual role as the HCps'
consultant and Windstream's sales agent created a conflict of interest that impeded fair and open
competition, in violation ofthe FCC's competitive bidding requirements.

USAC also finds that Windsheam was responsible for the competitive bidding violation because it
was awane of its business rclationship with Mr. Speck through its channel partner agrcment with
ABS Telecom, and nevefiheless submitted bids in response to FCC Forms 465 thatlisted Mr.
Speck as the contact person for the Applicants. As Windstream acknowledges in the Appeal,
"recovery actions should be directed to the party or parties that committed the rule or statutory
violation in question."38 In this case, Windsheam was aware ofthe facts surrounding the conflict
of interest at issue, but nevertheless submitted a bid in response to the Applicants' FCC Forms 465.
When there is evidence ofa conflict of inærest under these circumstances, FCC precedent requires
USAC to seek recovery from the service provider.3e Therefore, it was appropriate for USAC to
seek recovery of any improperly disbursed funding from Windstream.

ARGUMENT 3 - rf usAC finds that competitive bidding rules were viorated,
notwithstanding that the tr'CC only now is proposing to adopt such requirements, USAC
should direct any recovery action towards ABS.

Next, Windstream argues that, to the extent there was a violation ofthe FCC's competitive bidding
rules and requirements governing the Telecom Program, UsAc should seek rccovery of
improperly disbursed funding from ABS Telecom.a0 Howeve¡ this claim is inconect because the
FCC requires USAC to seek recovery from the applican! the service provider, or both, depending
on the facts ofthe case, and USAC is not authorized to recover support from third parties ilke egS
Telecom.al In this case, as previously stated, Windsheam \ryas aware of the facts sunounding the

r7 See supra note I l.
38 Federal-Stale Joinl Board on (Jniversal Service,CC Docket Nos. 96-45,g¡-zl,and 02-60, Order on
Reconsideration and Foutth Report and Order, l9 FCC Rcd 15252,15257, para. l5 (2004)(Schools and Libraries
Fourlh Report and Order). See Appeal at 10.
3e See, e.g.,SEND Order,22FCC Rcd 4950 (directing USAC to reçover from the service provider because the
relationship between the applicant's contact person and the service provider involved 

" 
.onfli.t of interest that

impeded fair and open competition); Requestsfor Review of Decisions olthe Uníversal Senice Administrator by
Achieve Telecom Network of Ma Canlon, Ma, CC Docket No. 02-ó, Order, 30 FCC Rcd. 3653,3654, para. 3 n.7.
(2015) (directing USAC to discontinue its recovery actions against the applicants, and seek recovery only from the
service provider because it was in a better position to prevent the competitive bidding violation and-there was no
evidence that thc applicants knew of, or could have discovered, the scheme that resuited in the service provider
receiving an unfair advantage in the competitive bidding process).
ao.leø Appeal at 13.
at See Schools ond Libraries Fourlh Reporl and Order, l9 FCC Rcd at 15257, para. l5 (directing USAC to
determine whether recovery should be directed to the beneficiary, the service piovider, or both)fRarø I Health Care
Support Mechanism, Vy'CDocketNo.02-60,Reportand Order,27 FCCRcd 16678, 16814,para.339(2012)

700 12th street NW suite 90Q washington, Dc 20005 - phone: (202)776-02ñ Fax:(2o21 776{080
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conflict of interest at issue, but nevertheless submitted a bid in response to the Applicants' FCC
Forms 465. Therefore, FCC precedelt requires USAC to seek recovery ofany improperly
disbursed funding from Windstream.a2

ARGUMENT 4 - Constitutional and equitable considerations militate againstdepriving
Windstream of funding.

Finally, Windstream argues that USAC's recovery of funding forthe FRNs listed in Appendix A
raises constitutional and equitable concerns.43 Because these issues are questions ofpólicv. and
usAC is not authorized to make policy, we do not address these craims.aì

Admini¡trator's Decision on Aoueal

USAC is unable to grant the Appeal because Mr. Speck's dual role as a consulknt for the
Applicants and channel partner for Windstream created a conflict of interest that t¿inted the
competitive bidding process for the FRNs listed in Appendix A. Thereforc, because the
competitive bidding process that resulted in the Applicants' selection of Windsheam as the service
provider for these funding requests was not fair and open, in violation of the FCC's rules,4s
USAC denies the Appeal.

If you wish to appeal this decision or request a waiver, you can follow the instructions pursuant to
47 C.F.R. Part 54, Subpart I (47 C.F.R. $$ 54.719 to725). Further insfructions for frling appeals or
requesting waivers are also available at httpllwww.usac.org/aboulaboutlpqgr¿m-
i ntegritvlaopeal s.aspx.

Sincerely,

/s/ Universal Service Administrative Company

cc: William L. Elliott, Windsteam Communications, LLC

700 12th street Nw, suite 9ffi, washington, Dc 20005 - phone: (202l'776-0200 Fax: (20217764080

("Recovery of fi'¡nds will be directed at thc party or parties (including both benefciaries andvendors)who have
committed thc statutory or rule violation.',) (emphasis added).
a2 See supra nole 39.
al Seø Appeal at 15.
4 See generally' 47 C.F.R. $ 5a.702(c) C'[USAC] may not make policy, interpret unclear provisions ofthe statute or
rules, or interPret the intent of Congress."); 47 C.F.R. g 1.3 ('The prouirions òf tnis ctraptår may be suspended,
revoked, amended, or waived for good cause shown, in whole or in part, ât any time Uy itre Commission, subject to
the provisions of the Administrative Procedu¡es Act and the provisions of thiJchapter.").
a5 See supranote 4.

****|
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Russell D. Lukos

83OO Greensboro Dr.

Suire l20O
Tysons, VA 22102

cc: Matthew A. Brill
Elizabeth R. Park
Stephen J. Rosen

rluko:(@fcclow.com

{703) s84-8óóO
www,Fcclaw.côM

Colleen Boothby
Elizabeth Lyle
Andrea Kearney

LLCS
LUKAS
LAFURIA
CUTIERREZ
eT SACHS'"',

July 3, 2018

Vt¿ Euall& U.S. Mnl¡.

Lisa Pilgrím
Universal Service Administrative Co.
Rural Health Care Division
700 l2th Street, N.W., Suite 900
Washington, D.C.20005

Re: Appeal ofABS Telecom LLC

Dear Ms. Pilgrim:

Thank you for sending me a copy of the decision of the Rural Health Care Division("RHCD") denying the appealthat my clients, ABS Telecom LLC (..ABS") and Mr. Gary Speck,submitted with respect to the denial of ceftain funding requests thar were iTl.d on behalf of TheBurke Center - west Austin streef, Trinity valley coämunity collegq and u'|FISCT on behalfof ËTIHN * Andrews Center (collectively, "the HCPs'¡. I noted, hã*u.r, that acopy of theRHCD's decision was apparently noi served on windstream Communications, LLc("Windstream'), which also appealed the denial of the HCps' funding requests. Because
Windstream was clearly entitled to such service under the Commission,, ,iportrrules, I emailed
a copy of the decision to Windstream,s counsel.

Since the Windstream.an_d ABs appeals involve substantially the same issues, and present
conflicting claims, I expected that the nfuCn would consolirlate ihe appeals and act on themsimultaneously. Therefo_rg I was surprised when the RHCD's decision änly addressed the ABSappeal' However, ifthe RHCD has issued a decision on the Windstream appeal, but failed to serve
the decision on me, please do so posthaste. If the RHCD has not acted on that appeal, please give
me a copy of the decision as soon as it is issued.

Thank you for your cooperation.

Very truly yours,

/s/ Russell D. Lukøs

Ruisell D. Lukas



Exnrnrr 10



ilr 
'/ll8iS l', 1-.!niversal Service

r ltr Adminrstrative Co

Via Electronic Mail

August 9,2018

Mr. Russell D. Lukas
Lukas, Lafuria, Gutierrez, and Sachs, LLp
8300 Greensbore Dr., Suite 1200
Tysons, VA22102

Rural Health Care Division

Re: Appeal ofABS Telecom LLC

Dear Mr. Lukas:

This is in response to your letter dated July 3, 2018, regarding the Universal Service Administrative
C-ompany's (USAC) decision on the appeal filed by WindGam Communications, LLC
(Windstream)' In your letter, you request that USÀC provide you with a copy ofthe decision on
the appeal filed by Windsbpam. You indicate that you have provided Windìtream's counsel with a
copy of USAC's decision on the appeal filed by ABS Telecom, and that Windstream was entitled
to receive this underthe Commission,s exparte rules.

USAC is unable to share with you a copy of the appeal decision issued to Windstrcam. As the
Commission's ex parte rules do not apply to decisiòns made by USAC, ABS Telecom is not
entitled to a copy of the decision on the appeal frled by Windstream. Ifyou would still like a copy
of the appeal decision letter issued to Windsheam, you can either requeit this documentation from
Windstream or, altemativel¡ submit a Frcedom of Information Act (FolA) request in accordance
with the requirements set forth in 47 C.F.R. $ 0.461

Additional information regarding FOIA requests, including how to fìle a request, is available on the
FCC's website (see h{ns:/lqww.fcc.gov/eenersl/foia-0), If a FOlr{ request is filed, the FCC will
review the request to determine what information may be released and, purcuantto 47 C.F.R. $0'a6l(g)(l)' "will make every effort to act on the requested within twenty business days after it is
received and date-stamped by the FOIA Control offite." With respect to any FOIA requests,
please note that specific questions regarding the timefiame for a response should be directed to the
FCC.

Sincerel¡

/s/ Tori SchweE
Manager of Program Risk and Compliance

7w tzth Street NW, suite 900, washington, Dc 20005 - phone: 12021776-02@ Faxr (202) 776{,lJ80
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Exrsrrxc 54.603 Pnoposon 54.603

S54.603 Competitive biddÍng
certification requirements,

(a) C o mp e t i t iv e b i dd i n g r e q uir e me nf. To select
the telecommunications carriers that will
provide services eligible for universal service
support to it under the Telecommunications
Program, each eligible health care provider
shall participate in a competitive bidding
process pursuant to the requirements
established in this section and any additional
and applicable state, Tribal, local, or other
procurement requirements.

(b) Posting of FCC Form 465. (1) An eligible
health care provider seeking to receive
telecommunications services eligible for
universal service support under the
Telecommunications Program shall submit a
completed FCC Form 465 to the
Administrator. FCC Form 465 shall be signed
by the person authorized to order
telecommunications services for the health
care provider and shall includ e, at aminimum,
that person's certification under oath that:

(i) The requester is a public or non-profit entity
that falls within one of the seven categories set
forth in the definition of health care provider,
listed in $54.600(a);

(ii) The requester is physically located in a
rural area;

(iv) The requested service or services will be
used solely for purposes reasonably related to
the provision of health aate services or
instruction that the health care provider is
legally authorized to provide under the law in
the state in which such health care services or
instruction are provided;

and

(iii) [Reserved]

S 54.603 Competitive bidding and
certification requirements and exemptions.

(a) Competitive bidding requirement. All
applicants are required to engage in a
competitive bidding process for services
eligible for universal service support underthe
Telecommunications Program consistent with
the requirements set fonh in this subpart,
unless they qualify for an exemption in
paragraph (i) of this subpart. Applicants may
engage in competitive bidding even if they
qualify for an exemption. Applicants who
utilize a competitive bidding exemption may
proceed directly to filing a funding request as

described in $ 54.610.

(b) Fair and open process. (l) All entities
participating in the Telecommunications
Program, including vendors, must conduct a
fair and open competitive bidding process,
consistent with all applicable requirements.

(2) Vendors who intend to bid to provide
supported services to a health care provider
may not simultaneously help the health care
provider choose a winning bid. Any vendor
who submits a bid, and any individual or
entity that has a financial interest in such a
vendor, is prohibited from: preparing, signing
or submitting an applicant's request for
services or supporting documentation; serving
as the point of contact on behalf of the
applicant; being involved in setting bid
evaluation criteria; or participating in the bid
evaluation or vendor selection process (except
in their role as potential vendors).

(3) All potential bidders must have access to
the same information and must be treated in
the same manner.

(4) A" applicant may not have a relationship,
financial or interest with a

I



(v) The requested service or services will not
be sold, resold or transferred in consideration
of money or any other thing of value; and

(vi) If the service or services are being
purchased as part of an aggregated purchase
with other entities or individuals, the full
details of any such anangement, including the
identities of all co-purchasers and the portion
ofthe service or services being purchased by
the health care provider.

(2) The Rural Health Care Division shall post
each FCC Form 465 that it receives from an
eligible health care provider on its website
designated for this purpose.

(3) After posting an eligible health care
providers FCC Form 465 on the Rural Health
Care Corporation website, the Rural Health
Care Division shall send confirmation of the
posting to the entity requesting services. The
health care provider shall wait at least 28 days
from the date on which its FCC Form 465 is
posted on the website before making
commitments with the selected
telecommunications canier(s).

(4) After selecting a telecommunications
camier, the health care provider shall certify to
the Rural Health Care Division that the
provider is selecting the most cost-effective
method of providing the requested service or
services, where the most cost-effective method
of providing a service is defined as the method
that costs the least after consideration of the
features, quality of transmission, reliability,
and other factors that the health care provider
deems relevant to choosing a method of
providing the required health care services.
The health care provider shall submit to the
Administrator paper copies of the responses or
bids received in response to the requested
services.

service provider that would unfairly influence
the outcome of a competition or fumish the
service provider with inside information.

(5) An applicant may not tum over its
responsibility for ensuring a fair and open
competitive bidding ptocess to a service
provider or anyone working on behalf of a
service provider.

(6) An employee or board member of the
applicant may not serve on any board of any
type of service provider that participates in the
RHC Programs.

(7) An applicant may not accept or solicit, and
a service provider may not offer or provide,
any gift or other thing of value to employees
or board members of the applicant, or anyone
acting on the applicant's behalf.

(8) All applicants and vendors must comply
with any applicable state, Tribal, or local
competitive bidding requirements. The
competitive bidding requirements in this
section apply in addition to state, Tribal, and
local competitive bidding requirements and
are not intended to preempt such state, Tribal,
or local requirements.

(c) Cost-ffictive. For purposes of the
Telecommunications Program, "cost-
effectiveness" is defined as the lowest-price
service that meets the minimum requirements
for the products and services that are essential
to satisfy the communications needs of the
applicant.

(d) Bid evaluation criteria. Applicants must
develop evaluation criteria and demonstrate
how the applicant will choose the most cost-
effective bid before submitting a Request for
Services. The applicant must specify on its bid
evaluation worksheet and./or scoring matrix
what its minimum requirements are for each
of those uiteria. The icant must record on

1



(5) The confirmation from the Rural Health
Care Division shall include the date afterwhich
the requester may sign a contract with its
chosen telecommunications canier(s).

the bid evaluation worksheet or matrix each
service provider's proposed service levels for
the established criteria. After reviewing the
bid submissions and identifying the bids that
satisfy the applicant's minimum
requirements, the applicant must then select
the service provider that costs the least.

(e) Request þr services. Applicants must
submit the following documents to the
Administrator in order to initiate competitive
bidding.

(1) Form 465, including certifications. The
applicant must provide the Form 465 and the
following certifications as part of the request
for services:

(i) The requester is a public or nonprofit entity
that falls within one ofthe seven categories set
forth in the definition of health care provider,
listed in $54.600(a).

(ii) The requester is physically located in a
rural area.

(iii) The person signing the application is
authorized to submit the application on behalf
of the applicant and has examined the form
and all attachments, and to the best of his or
her knowledge, information, and belief, all
statements contained therein are true.

(iv) The applicant has followed any applicable
state, Tribal, or local procwement rules.

(v) All Telecommunications Program support
will be used solely for purposes reasonably
related to the provision ofhealth care service
or instruction that the health care provider is
legally authorized to provide under the law of
the state in which the services are provided
and will not be sold, resold, or transfened in
consideration for money or any other thing of
value.

J



(vi) If the service or services are being
purchased as part of an aggregated purchase
with other entities or individuals, the full
details of any such arrangement, including the
identities of all co-purchasers and the portion
ofthe service or services being purchased by
the health care provider.

(vii) The applicant satisfies all of the
requirements under section 254 of the Act and
applicable Commission rules.

(viii) The applicant has reviewed all
applicable requirements for the
Telecommunications Program and will
comply with those requirements.

(2) Bid evaluation titerio. Requirements for
bid evaluation criteria are described in
paragraph (d) of this section and must be
included with the applicant's Request for
Services.

(3) Declaration of Assistance. All applicants
must submit a ooDecla¡ation of Assistance"
with their Request for Services. In th€
Declaration of Assistance, applicants must
identify each and every consultant, vendor,
and other outside expert, whether paid or
unpaid, who aided in the preparation of their
applications. Applicants must also describe
the nature of the relationship they have with
the consultant, vendor, or other outside expert
providing the assistance.

(t) Public posting by the Administrator. The
Administrator shall post the applicant's Form
465 and bid evaluation criteria on its website.

(g) 28-day waiting period. After posting the
documents described in paragraph (f) of this
section on its website, the Administrator shall
send confirmation of the posting to the
applicant. The applicant shall wait at least 28

from the date on which its
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bidding documents are posted on the website
before selecting and committing to a vendor.

(l) Selection of the most ' 'cost-ffictive' ' bid
and contract negotiation. Each applicant is
required to certify to the Administrator that
the selected bid is, to the best of the
applicant's knowledge, the most cost-
effective option available. Applicants are
required to submit the documentation listed in
$ 54.610 to support their certifications.

(2) Applicants who plan to request evergreen
stafus under this section must enter into a
contract that identifies both parties, is signed
and dated by the health care provider after the
28-day waiting period expires, and specifies
the type, term, and cost of service.

(h) Gift restríctions. (1) Subject to paragraphs
(hX3) and (h)(a) of this section, an eligible
health care provider or consortium that
includes eligible health care providers and/or
other eligible entities, may not directly or
indirectly solicit or accept any gift, gratuity,
favor, entertainment, loan, or any other thing
of value from a service provider participating
in or seeking to participate in the rural health
care universal service program. No such
service provider shall offer or provide any
such gift, gratuity, favor, entertainment, loan,
or other thing of value except as otherwise
provided herein. Modest refreshments not
offered as part of a meal, items with little
intrinsic value intended solely for
presentation, and items worth $20 or less,
including meals, may be offered or provided,
and accepted by any individuals or entities
subject to this rule, if the value of these items
received by any individual does not exceed
$50 from any one service provider per funding
year. The $50 amount for any service provider
shall be calculated as the aggregate value of
all gifts provided during a funding year by the
individuals specified in paragraph (h)(2)(ii) of
this section.

5



(2) For purposes of this paragraph: (i) The
terms "health care provider" or "consortium"
shall include all individuals who are on the
goveming boards of such entities and all
employees, officers, representatives, agents,
consultants or independent contractors of such
entities involved on behalf of such health care
provider or consortium with the Rural Health
Care Program, including individuals who
prepare, approve, sign or submit RHC
Program applications, or other forms related
to the RHC Program, or who prepare bids,
communicate or work with RHC Program
service providers, consultants, or with USAC,
as well as any staffof such entities responsible
for monitoring compliance with the RHC
Program; and

(ii) The term "service provider" includes all
individuals who are on the governing boards
of such an entity (such as members of the
board of directors), and all employees,
officers, representatives, agents, or
independent contractors of such entities.

(3) The restrictions set forth in this paragraph
shall not be applicable to the provision of any
gift, gratuity, favor, entertainment, loan, or
any other thing of value, to the extent given to
a family member or a friend working for an
eligible health care provider or consofüum
that includes eligible health care providers,
provided that such transactions:

(Ð Are motivated solely by a personal
relationship,

(ii) Are not rooted in any service provider
business activities or any other business
relationship with any such eligible health care
provider, and

(iii) Are provided using only the donor's
funds that will not be reimbursed

6



through any employment or business
relatíonship.

(a) Any service provider may make charitable
donations to an eligible health care provider or
consortium that includes eligible health care
providers in the support of its programs as
long as such contributions are not directly or
indirectly related to RHC Program
procurement activities or decisions and are not
given by service providers to circumvent
competitive bidding and other RHC Program
rules.

(Ð Exemptions to competitive bidding
requiremenrs. (1) Government Master Service
Agreement (MSA). Eligible health care
providers that seek support for services and
equipment purchased from MSAs negotiated
by federal, state, Tribal, or local govemment
entities on behalf of such health care providers
and others, if such MSAs were awarded
pursuant to applicable federal, state, Tribal, or
local competitive bidding requirements, are
exempt from the competitive bidding
requirements under this section.

(2) Master Service Agreements approved
under the Pilot Program or Healthcare
Connect Fund. An eligible health care
provider site may opt into an existing MSA
approved under the Pilot Program or
Healthcare Connect F'und and seek support for
services and equipment purchased from the
MSA without triggering the competitive
bidding requirements under this section, if the
MSA was developed and negotiated in
response to an RFP that specifically solicited
proposals that included a mechanism for
adding additional sites to the MSA.

(3) Evergreen contrøcts. (Ð The
Administrator may designate a multi-year
contract as ooevergreen," which means that the
service(s) covered by the contract need not be
re-bid the contract term.

7



(ii) A contract entered into by a health care
provider or consortium as a result of
competitive bidding may be designated as
evergreen if it meets all of the following
requirements:

(A) Is signed by the individual health care
provider or consortium lead entity;

(B) Specifies the service type, bandwidth, and
quantity;

(C) Specifres the term of the contract;

(D) Specifies the cost of services to be
provided; and

(E) Includes the physical location or other
identiffing information of the health care
provider sites purchasing from the contract.

(iiÐ Participants may exercise voluntary
options to extend an evergreen contract
without undergoing additional competitive
bidding iÎ

(A) The voluntary extension(s)
memorialized in the evergreen contract;

(B) The decision to extend the contract occurs
before the participant files its firnding request
for the funding year when the contract would
otherwise expire; and

(C) The voluntary extension(s) do not exceed

ls

{ive in the
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Rural Health Care
USAC Home Rural Heâllh Care Program Heallhcare Connôcl Fund Program Consort¡a Consultants

CONSULTANTS

Applicants may use a consultant ôr other third party to filo FCC fo¡ms and supporting documentation on their behalf through My Portal, lhe Rural Health Care
(RHC) Progran's âpplicat¡on management system. Consultants are not permitted to be primary or secondary account holders in My Portal and nray only be
lertiâry account holders created by the primary account holder.

Third Party Authorization

Applicants that use å third party to file FCC fo¡ms and suoporting documèntåtion must provide USAC with written aulhorizâtion giving lhe third parly authority to
complete ând subm¡t forms on behalf ol the consorlium end assignÌng the consortium leader with responsibility for all liabil¡ty for any errors, omissions, or
misrepresentations that may be contained on the loÍms and documents. For more ínformation aboul requirernents, see the Third party Authorization page.

Declaration of Assistance

Consullants who aid in the preparat¡on ofìhe FCC Fornr 460or FCC Form 461, the RequestforServices Forni, includìng anyofthe assocíated documents
subn¡itted to USAC, must be identìlled in the "Declaration of Assistance" on Block4 of the FCC Form 461. This declaration ntust l¡st every consultant, servìce
provider, and any olher outside expert, whethor paid or unpaid. who helped prepare any of the FCC forms or suppûrting docLlnentation,

Prohibitions

Third parties or consuf tants who have an ownership ¡nleresl, sâles commission ârrangement, or other Tinancial slake with respecl to a bidding service provider
are prohibited from perlorming any of the functions beiow on bêhâlf ôf the ãppl¡cânt:

Preparing, signing, or submitting the FCC Fonn 461 or supporting documentation;

Servíng as conso¡tium leaders or another point of contâct on behalf of a heallh care provider;

Preparing or ass¡sting in the clevelopmenl of lhe compet¡tìve bidd¡ng evaluat¡on cr¡tèr¡a; or

Panicipat¡ng in the bid evaluation or service provider selection process (except in the¡r role as potentlal providers).

https:/lwww.usac.org/rhcihealthcare-connect/Consortia/consultants.aspx 1tI



CERTIFICATE OF SERVICE

I, Russell D. Lukas, hereby certify that on September 4,2018,I caused a copy of the

foregoing OPPOSITION IN PART TO REQUEST FOR REVIEW to be served via first-class mail

and email upon the following:

Matthew A. Brill
Elizabeth R. Park
Latham & Watkins LLP
555 Eleventh Street, N.W.
Suite 1000
Washington, D.C. 20004

Stephen J. Rosen
Colleen Boothby
Levine, Blaszak, Block & Boothby
2001L Street, N.W., Suite 900
Washington, D.C. 20036

Universal Service Administrative Company
Rural Health Care
Attn: Letter of Appeal
700l2th Street, N.W., Suite 900
Washington, D.C. 20005

/s/ Russell D. Lukns

Russell D. Lukas


